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Accommodation Note Cannot Enforced 
Against Corporation 


corporation has power indorse commercial paper 
for the accommodation other parties. Consequently, 
bank which buys note bearing the accommodation indorse- 
ment the corporation, with knowledge the fact, will not 
permitted enforce the note against the corporation. This 
point was decided the United States Circuit Court 
Appeals, accordance with the laws Massachusetts the 
case Atlantic National Bank Hanflig, Fed. Rep. 
(2d) 217. 

this case one three men who owned all the stock 
corporation applied the president the plaintiff, Atlan- 
tic National Bank, for personal loan $15,000. Two 
the men executed note payable the corporation and the 
third, who was the treasurer the corporation, indorsed the 
note the name the corporation. The bank discounted the 
note and paid the proceeds over the individual borrower. 
The money was used the borrower for his own personal 
uses and none the proceeds were paid the corporation. 
The president the plaintiff bank was aware this fact. 

The note was renewed several times and finally note 
signed the corporation maker was substituted. 

The corporation became bankrupt and the bank filed proof 
claim for $15,000, the amount the note. The court held 
that the corporation was clearly accommodation indorser 
the first note and that the renewals and the substitution 
the final note made the corporation did not change the 
situation. was accordingly held that the bank was not 
entitled collect its claim. 

The general rule that holder due course may enforce 
note against the corporation even though the signature 
similar decisions see Banking Law Journal Digest (Fourth 


Edition) §31. 
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the corporation the note was accommodation one. But, 
this case, the plaintiff bank was not holder due course 
because had notice the fact that the corporation indorsed 
for accommodation. some jurisdictions held that, 
where all the stockholders corporation consent the 
signing accommodation note the corporation, the 
corporation will held liable thereon. The court here de- 
clares that, while this may the law some jurisdictions, 
not the law Massachusetts. The following paragraphs 
are quoted from the court’s opinion: 


The only legal question here involved whether not the dis- 
allowance the note the referee bankruptcy, affirmed the 
District Judge review, should sustained. 

1115, said: “Judicial authority nearly unani- 
mous the effect that corporation has power endorse, 
accept, otherwise become liable upon commercial paper for the 
mere accommodation another person corporation.” 

well-established rule that corporation cannot ordinarily bound 
its signatures to, indorsement, guaranty, the note 
paper another person for the accommodation the latter. The 
directors are authorized the stockholders business for corpo- 
rate purposes but are not authorized use the corporation per- 
form acts friendship accommodation others. The general 
rule that the accommodation indorsement, signature, guaranty 
the corporation illegal and cannot enforced. The indorse- 
ment, however, though not enforceable parties taking with notice 
that was for accommodation, may enforced bona fide holders. 
Notwithstanding the general rule this subject, there rule 
public policy which prohibits accommodation indorsement com- 
mercial paper private corporation. Consequently, such 
indorsement made with the knowledge and assent all the directors 
and stockholders’ and creditors’ rights are not affected, the indorse- 
ment valid and enforceable. 

There are some cases following the text the author above 
quoted which seem hold that corporation may liable 
accommodation indorser, provided, however, that the rights credi- 
tors are not thereby injured and the indorsement made with the 
knowledge and assent all the directors and stockholders. 

But cannot said universally held. 

There some language the opinion Judge Lowell the case 
Prospect Worsted Mills (D. C.) 126 1011, 1013, indicat- 
ing that recognized the same rule, but says: the other 
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hand, indorsement which ordinarily implies value will not bind 
corporation indorsee who has knowledge the facts, provided 
value really given.” 

cannot held that the bank was holder due course for 
value the original note any the renewals. Stone, the vice 
president the bank, had notice that the money advanced was 
used William McLean for his own benefit and that none the 
proceeds were into the treasury the corporation. 

The transaction was Massachusetts contract. Massachu- 
setts case has been cited counsel, and have been unable find 
any, recognizing the principle that, all stockholders consented 
accommodation indorsement corporate note, the corporation 
would bound its indorsement. 

the case Boston Box Co. Shapiro, 249 Mass. 373, 380, 
144 235, appears that one the issues related 
promissory note given the corporation one the defendants, 
Joseph Shapiro, and him indorsed without consideration the 
partnership which was member. Shapiro held the promissory 
note one Friedland, the plaintiff’s bookkeeper, and had demanded 
payment the same. But Friedland, being unable pay, suggested 
meeting where all the officers and stockholders the plaintiff 
corporation and Shapiro were present, that the plaintiff, corporation, 
issue its note Shapiro for $500, taking assignment from Shapiro 
the note held him against Friedland and collecting the amount 
the note issued small installments from Friedland’s salary, 
who was continue and did continue the employment the cor- 
poration. The officers and stockholders having assented, the note 
was issued Shapiro. There was vote the corporation author- 
izing ratifying its issue. did not appear the record that 
Shapiro ever assigned indorsed the Friedland note the corpo- 
ration surrendered canceled the note Friedland. 

The court says: “It plain that the new note was made for the 
sole accommodation Friedland, and that neither Shapiro nor the 
defendants took the note for value. The plaintiff business corpo- 
ration, and the defendant partnership, which Shapiro was mem- 
ber, were chargeable with his knowledge that the note was given 
the corporation accommodation paper. settled, even all 
the officers, directors and stockholders assented the issuance 
the note, that such note ultra vires, and cannot enforced 
the defendants who took with notice, that the note was without con- 
sideration.” Citing Brill Co. Norton Taunton Street R., 

Brothers, 108 Me. 272, 741, Ann. Cas. 1913A, 1303. 

the case Brill Co. Norton Taunton Street R., 

supra, held the terms the note and the facts, the note 
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taken for debt due, not from one whom appears have 
been negotiated, but from one for whose accommodation appears 
have been indorsed, prima facie accommodation indorse- 
ment and the person who takes chargeable that the indorsement 
accommodation indorsement. This case was cited with approval 
the case National Bank Garage and Factory Equip- 
ment Company, 267 Mass. 483, 487, 166 840, wherein 
held that, the holder negotiable paper takes with knowledge 
notice the fact such accommodation indorsement, open 
such accommodation indorser set such knowledge coupled 
with evidence the ultra vires nature the indorsement defense 
action the negotiable instrument. Usher Raymond Skate 
Co., 163 Mass. 416; Pierce, Mfg. Corp. Daniel 
Russell Boiler Works, Inc., 262 Mass. 248, 159 625. 

These cases appear settle the law Massachusetts and hold 
that the District Court, affirming the disallowance the note 
the referee bankruptcy, committed error unless can held 
that the note February, 1932, was given compromise doubtful 
controversy which had arisen between the bank and the bankrupt. 

apparent that the referee bankruptcy and District Judge 
were the opinion that the facts did not warrant such conclusion. 
There suggestion the evidence that suit was theatened. 
seems more probable that when the bank found that the McLeans 
had money, attempted better its condition taking the new 
note the corporation maker, indorsed Isaac. 

While true that the agreement creditor extend his 
debtor’s time for payment forbear suing the claim may 
constitute valuable consideration for new contract, hold that 
the facts disclosed not, matter law, sustain the appellant’s 
contention the instant case. Codman Dumaine, 249 Mass. 451, 
457, 458, 144 408; Silver Graves, 210 Mass. 26, 

Decree affirmed. 


Stabilization Agreement Depositors 
Closed Bank 


Wisconsin law, passed the special session, 1931-1932, 
Section 220.07 (16) (a), Stat. 1933, provides that, upon the 
closing bank, stabilization and readjustment agreement, 
entered into between the bank and eighty percent the de- 
positors and unsecured creditors shall binding upon all the 
depositors and unsecured creditors, 


4 
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Wausau Malt Products Co. Citizens’ State Bank, 
Supreme Court Wisconsin, 254 Rep. 379, appeared 
that the plaintiff company had made deposit the defend- 
ant bank subsequent the enactment the statute referred 
above and that, the time when the bank closed, the plain- 
tiff had balance $980. The depositors and creditors 
undertook enter into agreement pursuant the statute 
and succeeded perfecting their agreement. Before the 
agreement was perfected, however, the plaintiff brought this 
action recover its deposit, refusing join the agree- 
ment. was held that the plaintiff was not entitled 
recover. Its rights were not determined the date 
when the action for the deposit was commenced, but were 
dependent upon the subsequent perfection the stabilization 
agreement. holding, the court said: 


The question whether dissenting depositor creditor, pend- 
ing the perfection stabilization agreement, securing the assent 
the banking commissioner and the requisite number depositors 
and creditors, may, bringing action, put his rights beyond the 
possibility being affected its subsequent perfection. the 
outset should stated that the problem this form involves 
serious question constitutional law. deposit was made 
after the enactment section 220.07, and this section does not 
impair the obligation plaintiff’s contract. Nor may successfully 
contended unreasonably interfere with the right contract. 
The character banking institution peculiarly calling for 
regulation and for the exercise the police power order give 
adequate protection the public too well established call for 
extended comment. McConville Ft. Pierce Bk. Tr. Co., 101 Fla. 
727, 185 So. 392; Noble State Bank Haskell, 219 104, 
Ct. 186, Ed. 112, (N.S.) 1062, Ann. Cas. 
1912A, 487; Opinion Justices, 278 Mass. 607, 181 833, 

our conclusion that the learned trial judge was error 
concluding that the rights the plaintiff are fully and finally 
determined the date when commenced its action recover its 
deposit. was the trial court’s view that the original stabilization 
agreement came naught because the commissioner banking de- 
clined approve the form presented. Literally this true. 


substantial modification the agreement was not within the power 


the banking commissioner under section did have, 
however, the right withhold approval the agreement 
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sented, and until his approval was given, the stabilization agreement 
had binding force effect. However, neither the withholding 
approval nor the modification insisted upon were effective break 
the continuity the efforts achieve stabilization agreement, and 
when per cent. more the depositors consented the agree- 
ment modified, became effective. Does the fact that the mean- 
time plaintiff had commenced its action compel the conclusion that 
the requisite approval the depositors and creditors came too late 
affect plaintiff’s right action? cannot agree that does. 
cannot supposed that the Legislature intended set 
scheme subject vital the interests the people the state 
Wisconsin, that could easily and lightly brushed aside and 
set naught the very persons whom the act was particularly 
directed. 

The principal difficulty which the banks found themselves 
result the depression came from sharp decline the liquidity 
assets. This left the banks, whether solvent not, unable re- 
spond the demands for cash the part their depositors and 
creditors. The crisis also brought with it, for various reasons, 
distinct loss confidence financial institutions, that while the 
banks were faced, the one hand, with reduction their liquid 
assets, they were faced, the other, with increasing demands for 
cash the their depositors and creditors. The cash being 
insufficient meet all the demands, there could only one result 
continuance existing conditions were permitted. The vigilant and 
suspicious depositors would exhaust the cash resources the bank, 
leaving the other depositors only such sums would produced 
liquidation frozen impaired assets. meet this situation, 
and permit the banks, advance the withdrawal their cash, 
put execution scheme fair all depositors, section 220.07 
was enacted. attribute the Legislature purpose permit 
dissenting depositors, pending effort put this section into 
operation, accomplish action the very result that the section 
was designed prevent, attribute the purpose accom- 
plish absurdity. 

The purpose the statute, and its clear intent, that the rights 
depositors who are subject the law prosecute actions upon 
their deposits are entirely contingent upon the successful completion 
the stabilization agreement. and when that agreement goes into 
force and effect, terminates initio the right depositor 
prosecute action based upon the withholding his deposit. This 
violates constitutional right any depositor situated was the 
plaintiff. Plaintiff made its deposits after the law was passed, and 
was subject its provisions. Its contract must assumed have 
part the understanding that its right claim its entire 


a 


THE BANKING LAW JOURNAL 735 


deposit preference other depositors subject being defeated 
initio the completion stabilization agreement, and that this 
true matter what stage enforcement, its cause action is. 
Its success this action makes only judgment creditor the 
bank. Its rights depositor are merged the judgment, but this 
does not prevent the court from perceiving that the basis the judg- 
ment claim depositor which subject the stabilization 


agreement. 


Stockholder Subject Statutory Liability 
Dividend Stock 


stockholder closed national bank subject the 
double liability imposed statute (12 Code 63, 64) 
whether the stock owned him was paid for cash was 
Circuit Court Appeals, Fed. Rep. (2d) 227. 

This decision applies only shares national bank stock 
issued prior June 16, 1933, the date the enactment 
the Banking Act 1933, because, Section that Act, 
the double liability feature the law abolished stock 
issued after the date the Act. 

this case, the defendant, Benedict, 1915, inherited 
shares the stock First National Bank St. Petersburg, 
Florida. share had par value $100. Thereafter, 
the capital stock the bank was increased three different 
occasions. each occasion, part the increase was sold 
for cash and part was distributed among the existing stock- 
holders stock dividend, and each occasion the Comp- 
troller the Currency issued his certificate required law 
the effect that the capital stock the bank had been in- 
creased and that whole amount the increase has been 
paid in.” With the third increase, the plaintiff’s total holding 
shares the bank amounted 240. these, had been 
paid for cash and the remaining 150 had been distributed 
dividend. 

The defendant was assessed $24,000 representing the full 


par value the 240 shares, which amount had paid 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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$6,000. This action was brought the receiver recover 
the $18,000 remaining unpaid. The defendant contended that 
was not liable $15,000 this sum, representing the 
par value his holdings dividend stock. His argument 
was that the Federal statute (12 Code 57) declares 
that increase capital stock national bank 
valid until the whole amount such increase paid in,” that 
the dividend stock therefore void and that was accord- 
ingly not liable. The court held that this was purely col- 
lateral attack upon the validity the stock which could not 
maintained the present proceeding; and further held that, 
any event, the defendant could not accept dividends the 
stock, vote the stock and then escape the statutory liability 
the ground that the stock had been improperly issued. The 
following paragraphs are quoted from the court’s opinion: 


Appellant’s (defendant) point that because the various in- 
creases capital represented dividend stock were not actually 
paid cash the issuance the stock was invalid, that title 12, 57, 
specifically declares that “no increase capital shall 
valid until the whole amount such increase paid in” and that 
the stock itself being void the assessment levied thereon was unauthor- 
ized. But this presents issue which not within our province 
determine. constitutes purely collateral attack upon the three 
certificates the comptroller referred above. For the protection 
creditors and depositors, the law has very wisely and definitely 
forestalled such defense. 

“But does follow that one who claimed shareholder 
respect increase the bank’s capital, and who was recognized 
such the bank, particularly held formal certificate stat- 
ing that was shareholder, can escape liability, under section 5151 
[12 USCA 63], simply proving, after the bank has suspended 
and has been placed into the hands receiver, that the whole 
amount the proposed increase was not fact ‘paid in’ required 
section 5142 [12 USCA 57], although the contrary was certified 
the Comptroller upon the bank’s report that officer? 
think not.” 

Bailey Tillinghast, 801, page 808, this court said: 

“The comptroller’s certificate upon which the bank allowed 
begin business, and his further certificate approving increase 
reduction the capital stock, are conclusive evidence all facts 
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which required ascertain before the issuance thereof. 
facts cover all that essential authorize the bank begin, and 
forward with the character and functions allowed assume. 
Among these facts are that the capital stock has been lawfully sub- 
scribed, and, the case increase, that the increase has been 
regularly created, and that has been paid in. The purposes the 
act providing for and making necessary the comptroller’s certifi- 
cate are that shall make inquiry, and determine the existence 
these essential facts; and make record evidence, upon which the public 
may rely, that the required conditions fact exist. The con- 
clusiveness the comptroller’s certificate not now open dispute. 
settled repeated decisions upon the most satisfactory grounds. 
Ct. 433, 436, Ed. 817; Columbia Nat. Bank Mathews, 
326.” 

the same effect see Brown Tillinghast, 326, 329 
(C. 9), Columbia Natl. Bank Tacoma Mathews, 
934, 940 (C. 9), and Latimer Bard, 536, 539 (C. C.). 

Upon the general principle the conclusiveness the determina- 
tion the comptroller suit enforce assessment against the 
shareholders insolvent national bank see Casey Galli, 
673, 681, Ed. 168; Bushnell Leland, 164 684, 
Ct. Ed. 598; Kennedy Gibson, Wall. 498, 505, Ed. 
476; Germania National Bank Case, 628, Ed. 
448; Liberty Nat. Bank (2) 906, 909 
Collins Caldwell, (2d) 329 (C.C.A.5); Chase 

The judgment must affirmed. 

The same result would follow from another viewpoint. 

the time appellant received the stock controversy knew 
that was dividend stock. undisputed that either directly 
proxy voted his stock favor the stock dividends the 
various shareholders’ meetings which they were declared and that 
between June 30, 1923, and June 1930, the date the bank was 
declared insolvent, received, cash, dividends upon all his stock 
including that received dividend stock, $15,120, and that has 
never proffered return any portion thereof, even after his denial 
the validity the dividend stock. His name, together with the 
number shares held him, has appeared all times upon the 


the bank subject inspection all shareholders and 


62). never undertook action against the bank the 
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comptroller rescind the issuance him any the dividend 
stock. court found upon substantial evidence that the bank 
publicly advertised the newspapers and other publications, bill- 
boards, the street cars, and upon its windows and the financial 
statements placed upon its counters, that its stock was increased 
above indicated. 

Appellee’s unit was brought under the statute (title 12, 63) 
for the benefit the creditors and depositors the bank and far 
they are concerned upon the undisputed facts, appellant must 
treated the owner the stock and liable upon the assessment. 
Ohio Valley Bank Hulitt, 204 162, 167, Ct. 179, 
Ed. 423; Keyser Hitz. 138, 149, Ct. 290, 
Ed. 531; Scovill Thayer, 105 143, Ed. 968; 
Pauly Trust Co., 165 606, 612, Ct. 465, Ed. 844; 
Scott Latimer, 843, 852 (C.C.A.8); Latimer Bard, 
supra (C.C.) page 541 Creditors and depositors will not 
required show that they became such because their reliance 
upon the statutory liability the stockholder for double assess- 
ment. The law will presume that. Scott Latimer, supra A.) 

The judgment the District Court affirmed. 


Power South Carolina Banks Give Security 
for Deposits 


Under South Carolina statute (Code, 7862), providing 
that bank “may receive deposit moneys such terms 
may agreed with depositors,” state banks South 
Carolina, whether solvent insolvent, may, absence 
fraud, pledge their assets for the payment contemporaneous 
future deposits public private funds. This was de- 
cided the Supreme Court South Carolina the case 
Temple McKay, 174 Rep. 23. 

The plaintiffs this case were the receivers the Bank 
Lake View and the defendant McKay was the Treasurer 
Dillon County, The plaintiffs sought recover 
certain bills receivable and other collateral which the officers 
the bank had pledged security for the deposit county 
funds, the grounds for recovery being that such pledge was 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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not authorized under the laws South Carolina and that 
some the securities had been pledged time when the 
bank was insolvent. 

The court held that the pledge was authorized the 
statutes and decisions South Carolina and that the plain- 
tiffs could not recover. the opinion the court said: 


Apparently, all the counsel have overlooked one sentence 
section 7862 the Code, the article the subject “Banks and 
Banking.” The failure take note provision that section, 
applicable here, may due the rather confusing headnote the 
section, “Banking and Other Powers Corporation.” The entire 
section refers only powers banking corporations. There, 
find that banking corporation “may receive deposit moneys 
such terms may agreed with depositors, and issue certificates 
therefor, negotiable assignable such way may inserted 
the same.” (Italics ours.) That provision first appeared act 
approved December 34, 1885 (19 Stats. 212), and has been carried 
all the Revised Statutes and Codes the present time. Obviously, 
there can question that, under the power and authority there 
conferred, state banking institution may contract, certainly 
some times, and some circumstances, with depositor secure his 
deposit account the pledge collaterals. 


this point the court, its written opinion, refers 
number decisions which, while they not directly refer 
the statute mentioned above, hold, effect that lawful 
South Carolina for bank give security for deposits. The 
court proceeds: 


While the provision section 7862 the Code, with reference 
the power bank make “terms,” upon which deposits are 
received, which attention has been directed, was not specifically 
mentioned, far have discovered, any the decisions 
referred to, all which cases, with the exception Dabney Bank, 
supra, were decided after the enactment that provision the act 
1885, still must assumed that the court, many, not all, 
the cases, had mind the effect that provision. There cer- 
tainly nothing any the decisions conflict with the construction 
have placed upon the language the provision. the statutory 
authority make terms with depositor was overlooked, however, 
any time, clear the decisions the court was the opinion 
that bank could give security for deposits, without that specific 


conferred the statute. The result would be, then, that 


the decisions sustaining the right bank give security for 
deposits was strengthened the legislative enactment. 


‘ 
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The appellants have called our attention holdings the Su- 
preme Court the United States the cases Texas Pacific 
Railway Co. Pottorff, receiver the First National Bank 
Paso, Ct. 416, and City Marion, Illinois, Ben Sneeden, 
Receiver, al., Ct. 421, (See April, 1934, Journal, page 269), 
the decisions which were filed February 1934, and were 
written Mr. Justice Brandeis. was held the case first named 
that national bank, doing business the state Texas, had 
authority, under the National Bank Act (13 Stat. 101), pledge 
Liberty bonds secure the payment the deposit railroad 
company. decision was based the failure Congress 
grant national bank, the National Bank Act, the authority 
pledge any its assets for the payments deposits—we may add 
either private public funds. 

the second case, the pledge assets national bank 
secure the deposit municipality was held invalid, although 
Congress, its Act June 25, 1930, 604, Stat. 809 (12 
USCA 90), had amended section the National Bank Act 
1864 (13 Stat. 113), granting national bank the right 
give security for deposits such bank “of the same kind 
authorized the law the State which such association (Na- 
tional bank) located the case other banking institutions 
the State.” The invalidity the pledge that case was based upon 
the fact that the state Illinois, where the national bank that had 
given the pledge was located, had not conferred upon the banking 
institutions that state the power make such pledges. 

Clearly, then, the two decisions the Federal Supreme Court 
have application here, for least two reasons: (1) The pledges 
assets declared unlawful the cases were those national banks, 
while with the pledges were assets state bank; and (2) 
have held that there authority the law this state for the 
pledging the assets state banks for the payment deposits. 

may say that have read with much interest the remarks 
Mr. Justice Brandeis, for whose great learning we, common with 
the bench and bar this country, have the highest regard, with refer- 
ence the impropriety, both matters equity and public 
policy, permitting banks pledge assets secure deposits. What 
has there said worthy the deliberate consideration those 
charged with the making our laws. 

analyzing all our cases, relating banks and banking, 
including those have cited, must not overlook that this court 
has held repeatedly, cases too numerous here mentioned, that 
the ordinary relationship between the bank and its depositor that 
debtor and creditor; and time has this court ever failed 
hold, far are advised, that debtor even insolvent, may 


THE BANKING LAW JOURNAL 741 


make new obligation, for present fair and valuable considera- 
tion,” either old new creditor, and secure its payment 
pledge, mortgage his property, any part thereof, the 
transaction between the parties not tainted with fraudulent inten- 
tion, not forbidden some law the state nation. 

With due regard the provision section 7862, and the hold- 
ings the cited cases, must apparent that, under the laws 
this state, bank, whether solvent insolvent, may pledge its assets 
for the payment deposit made contemporaneously with the agree- 
ment the pledge, secure deposit placed the bank after 
the making the agreement give security, pursuant its terms, 
there fraud collusion the transaction. There dis- 
tinction, either, between pledges secure the payment public and 
private funds, unless such distinction made some legislative 
enactment. 


Issuance Corporation’s Check Pay Officer’s 
Obligation 


One who receives check signed the name corpora- 
tion, officer the corporation, payment the 
officer’s personal obligation, put upon notice the form 
the check that the officer using the funds the corporation 
wrongfully and will compelled make good the corpo- 
ration. Charles Hill Company Belmont Heights 
Rep. (2d) 612. 

this case one Hill was the secretary, 
treasurer, and general manager the plaintiff corporation. 
drew series checks which signed the name 
the corporation, payable the order the defendant church. 
These checks aggregated $2,660.00. delivered them 
the church his personal contribution the church’s build- 
ing fund. did not fill out the stubs correspond with the 
checks but filled them out such way would indicate that 
they had been used for the purchase stock for the plaintiff 
company. such stock was purchased. When the cancelled 
checks came back from the bank, abstracted the spurious 


and concealed them from the bookkeeper. 


similar decisions see Banking Law Journal Digest (Fourth 
§571. 
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holding that the church was liable the plaintiff com- 
pany for the $2,660.00 had received from the plaintiff 
secretary, the court said: 


Upon examination find that the authorities are practically 
unanimous holding that purchaser charged with notice where 
corporate note check drawn one the corporation officers 
his own order, and transferred for his personal benefit. 
521; 1085, 291; Fletcher’s Cyc. Corporations, vol. 
3122-3124; Fletcher’s Cyc. Corporations, vol. 10, 1921 Supp., 
333; Thompson Corpo. (2d Ed.) vol. 1700; Cook Corpo- 
rations (6th Ed.) 293; Uniform Laws vol. 252; Daniel 
Negotiable Instruments (6th Ed.) 396-795; Crawford’s Anno. 
Neg. Inst. Law, 95; Joyce Defenses Commercial Paper, vol. 
Union Nat. Bank Bluff City Bank, 152 Tenn. 486, 
279 797; Pemiscot County Bank Bank, 132 Tenn. 157, 177 
74; Mt. Verd Mills Co. McElwee (Tenn. Ch. App.) 
465. 

“The form the check question was notice the trust com- 
pany that was using the property the corporation 
pay the personal debt himself apparent violation its 
rights. The effect such notice was put the trust company 
upon inquiry see whether was about accept money from one 
whom did not belong. The presumption arising from the 
face the check was that belonged the Hartman Company 
[corporation], and that its president had right use pay 
his personal debt.” Ward City Trust Co., 192 61, 69, 73, 
585, 587, 589; Vartanian Tennessee Corporations, 572, 
573, 278. 

The effect notice the improper use corporate check 
officer for his personal use put the taker inquiry, and 
the presumption arising from the face the check that be- 
longs the corporation, and that the officer has right put 
the intended personal use. Ward City Trust Co., supra. 

who receives checks corporation, executed its secre- 
tary and treasurer payment his individual indebtedness, liable 
the corporation for the amount thereof, unless shows that the 
corporation either directly inferentially assented thereto.” Mt. 
Verd Mills Co. McElwee (Tenn. Ch. App.) 465. 

The defendant was put upon inquiry whether the president 
had power appropriate the moneys the corporation, and, hav- 
ing failed make such inquiry, was charged with constructive notice 
liable the corporation for the loss. Niagara Woolen 
Co. Pacific Bank (1910) 141 App. Div. 265, 126 890. 

But the defendants contend that the evidence shows that Hill was 


i 
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the habit paying his personal debts with the company’s checks, 
and that, the church, when put upon inquiry the checks the 
company, had investigated, they would have discovered this fact, 
which would have rebutted the presumption arising from the face 
the checks that they belonged the corporation; citing Mt. Verd 
Mills Co. McElwee, supra; Ward City Trust Co., supra. 

“If inquiry fact made repel the presumption arising 
from the deposit corporate paper officer his individual 
credit, but reasonable inquiry would have dispelled it, the purchaser 
entitled the benefit thereof the same had learnd the facts 
proper investigation. Ward City Trust Co. (1908) 192 
61, 585; Buckley Lincoln Trust Co. (1911) Misc. 218, 
105.” Uniform Laws Annotated, 372. 

“It has been held that where inquiry would have shown authority 
corporate officer deposit corporate paper his individual 
credit, such fact would have justified the bank crediting the officer 
personally and the corporation could not hold 
Buckley Lincoln Trust Co. (1911) Misc. 218, 131 
105.” Uniform Laws Annotated, 372. 

Defendants contend, and the chancellor held, that investigation 
would have led them consult Hill and the bookkeeper and 
make examination the books. They contend that investiga- 
tion the books would have shown that Hill was the habit 
paying his debts with the company’s checks. 

examination the books would have shown this, but the 
same time such examination would have shown that this $2,660 
checks were not charged Hill and there was record their 
having been issued; that the stubs corresponding the checks were 
filled out the checks had been used payment the bills 
the corporation. the face information that the issuance 
these checks had been fraudulently concealed, defendants could not 
rely upon Hill’s custom paying his debts with the company’s 
checks, implied authority inferred from similar acts and past 
conduct known the corporation and not objected to. Had the 
church officers conferred with the president the corporation its 
bookkeeper, had examined the minute book the corporation, 
its ledger check book, would have learned that the issuance 
the checks was without authority and was embezzlement the 
fund. 

One who receives corporation check signed its treasurer 
payment personal debt the treasurer not bona fide pur- 
chaser. Gilman Bailey Carriage Co., Inc., (1925) 125 Me. 


131 138. 


person can “bona fide holder” note executed officer 
name corporation and payable officer name corporation 
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and payable officer individual. Coconut Grove Exchange Bank 
Fleming Novelty Works, 107 Fla. 144 So. 337. 

One who receives note belonging corporation which obtained 
fraud, agreeing apply the president’s debt, takes with 
notice the defect and not holder due course. Fehr 
Campbell (1927) 288 Pa. 549, 113, 506. 

The defendants had notice that apparently was dealing with 
donee, who had title against creditors, with thief who had 
title against any one. 

“If the party primarily liable proves fraud illegality the 
inception the instrument, if, from the circumstances, strong 
presumption fraud raised, the holder must then show that 
acquired bona fide for value under circumstances creating pre- 
sumption that knew the facts which impeached its validity.” 
National Bank Chatfield, 118 Tenn. 481, 493, 101 765, 768, 
801; Young Harris-Cortner Co., 152 Tenn. 
15, 268 125, 516; Fox Cortner, 145 Tenn. 496, 

“The burden making out good faith always upon the party 
asserting his title bona fide holder case where the proof 
shows that the paper has been fraudulently, feloniously, illegally 
obtained from its maker owner. Such party makes out his title 
presumptions, until impeached evidence showing the paper 
had fraudulent inception; and when this done the plaintiff can 
longer rest upon the presumptions, but must show affirmatively 
his good faith.” Canajoharie National Bank Diefendorf, 123 
Chatfield, supra. 

The defendants were not holders due course these checks. 
There was valuable consideration the company. admitted 
that they were issued payment Hill’s personal subscription 
the church. The company received nothing. And, the money being 
feloniously converted, the church received title thereto. 

The fact that Hill was authorized manage the company, and 
make and sign all checks the corporation, did not warrant the 
inference that was authorized use its checks pay his own 
debts, but only that could issue any checks necessary transact- 
ing the business the corporation. was suggestion 
permission give away the assets the company use them 
pay his personal debts, and such power could not conferred unless 
the intention was expressed with the utmost clearness. 

“By way exception this rule law cashier, such, has 
implied power draw such drafts his own favor, favor 
creditor payment his own debts; and person who accepts 
draft, drawn cashier, payable himself, used payment 
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the individual indebtedness himself, put notice that the 
fiduciary discharging his own obligation with the funds his 
principal, the bank, and the recipient not treated inno- 
cent holder the draft its money product, and may called 
account for the proceeds the bank. Lord Denman observed 
commercial paper drawn: ‘It bears its death wound its face.’ 
The duty the recipient make inquiry ascertain whether, 
there being inherent power, there existed authority the 
part the cashier from his corporate principal, way special 
express grant, way implication from course like 
conduct for long time, acquiesced the bank.” 
County Bank Bank, Tenn. 157, 177 74, 75. 

The powers and authority the cashier bank, from the very 
nature his office and duties, are very broad, and his acts will bind 
the bank favor third persons who possess knowledge the 
contrary the limitations his power. Pemiscot County 
Bank Bank, supra; Pemiscot County Bank Wilson-Ward Co., 
135 Tenn. 426, 186 598; Mitchell McConnell, Tenn. 
App. 313; Kenner City National Bank, 164 Tenn. 139, 
(2d) 46. The cashier bank the chief executive officer, and his 
powers are much greater than those the treasurer ordinary 
corporation. The cashier corporation other than bank has 
implied authority indorse and dispose its commercial paper, 
pay his private debts out corporate funds. Knoxville Water 
Co. Bank, 123 Tenn. 364, 131 447; Vartanian Tennessee 
Corporations 628, 629, 300. the cases Pemiscot County 
Bank Bank, supra; Pemiscot County Bank Wilson-Ward Co., 
supra, are not controlling this case. 

Defendants contend that the corporation passively acquiesced 
Hill’s course conduct issuing checks the corporation pay- 
ment his personal debts, which amounted ratification. There 
could have been ratification without knowledge the facts. 
386. The corporation and stockholders did not know that 
the checks had been issued. 


Bank Liable Honoring Check Payable 
“To Cash” 


corporation signed check blank, payable cash, 
and placed the office safe. The check was stolen, pre- 
sented the drawee bank stranger who claimed 


employee the corporation and cashed the bank. 


was held that the bank, reason its negligence not 
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verifying the statement the person presenting the check, 
was liable the corporation. Joseph Heimberg, Inc., 
Lincoln National Bank, Supreme Court New Jersey, 172 
Atl. Rep. 528. 

this case, the plaintiff corporation was depositor 
the defendant bank. The president signed check the 
name the corporation blank, the date, amount and name 
the payee not being inserted thereon. The check was 
placed the office safe until should needed and was 
apparently stolen from the safe. was presented the bank 
person who said that his name was Jack Cohn, em- 
ployee the corporation. Without further investigation, the 
teller paid the check, the proceeds which were never re- 
ceived the corporation. was held that the bank, 
reason its negligence not making proper investigation 
the statement the person presenting the check, was itself 
liable the corporation for the amount. Affirming the lower 
court, the appellate court wrote follows: 


The concrete and meritorious question presented this appeal 
whether the loss sustained the instant case should visited 
the bank the depositor. The question interesting one, 
which outside authorities are not agreed. said that there 
like case our state. think this so. 

indicated, the check was incomplete instrument the time 
was placed the safe. Could it, therefore, abstracted stolen, 
was this case, and completed and negotiated, without au- 
thority, and under the facts the instant case, valid contract 
the hands the bank against the depositor? 

Section our Negotiable Instruments Act (P. 1902, 
586 Comp. St. 1910, 3736, 15]), provides follows: “Where 
incomplete instrument has not been delivered will not, com- 
pleted and negotiated, without authority, valid contract the 
hands any holder against any person whose signature was 
placed thereon before delivery.” 

have said, the authorities are not accord. The conflict 
seems arise out the fact that least three different theories 
principles law have been applied these varying jurisdictions 
construing and determining the rights and liabilities between 
depositor and his bank under the circumstances presented the case 
bar. They are follows: First, strict and literal construction 
section the act aforesaid. construction that all- 
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inclusive. This results liability the part the bank towards 
depositor whenever the former pays check the latter which 
comes within the provision the act. Second, that between the 
two innocent parties, the bank and depositor, liability should borne 
the one, the depositor, who made the loss possible. Such conclu- 
sion based the breach duty which held depositor 
owes his bank, and that depositor violates that duty when 
signs check blank. Third, that the right recovery shall 
based the doctrine negligence and estoppel. 

The latter construction was the one adopted the court below; 
the subject being one first impression, open adopt 
what believe the soundest view. 

urged very strongly that adopt the third construction 
would, these modern times, work great hardship and greatly inter- 
fere with the custom prevailing modern banking. are not 
prepared say that this so. are, rather, the firm opinion 
that the facts proven the instant case constitute exception 
rather than the usual ordinary case. The very fact that have 
like adjudicated case our state tends greatly lessen the force 
defendant’s contention. all events, there may recovery 
under the act, and there may under certain circumstances, for 
example, alteration cases under sections 124 and 125 Comp. 
St. 1910, 3749, 124, 125), and forgery cases, under section 
23, etc. Comp. St. 1910, 3738, 23), are inclined adopt 
the view that, far bank concerned, should not 
immune from the operation and liability section our Nego- 
tiable Instruments Act, under the proven facts the instant case. 
appears that the application construction negligence and 
estoppel, the soundest the three constructions. permits 
the consideration the particular facts given case and the 
working out substantial justice. 

our opinion, the facts fully justified the findings the trial 


judge. 


earlier Missouri decision, Allen Grocery Company 
Bank Buchanan County, 182 Rep. 777, bank 
was held free from liability cireumstances somewhat similar 
the New Jersey case above referred to. The difference 
the facts involved the two cases that the Missouri case 
the depositor was guilty negligence leaving the checks 
unguarded. 

The facts that case were follows: The plaintiff cor- 
poration kept its account the defendant bank. The presi- 
dent the plaintiff, while absent from the city, left number 
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signed blank checks with the manager the company 
used the conduct the business. The manager per- 
mitted the book containing the checks remain top his 
desk. During the noon hour, while only stenographer was 
present, traveling salesman, known the company, obtained 
permission write letter the manager’s desk. stole 
three the checks, and filled them out for amounts aggregat- 
ing $3,800. One them cashed the defendant bank, 
another negotiated through trust company and the third 
delivered jeweler payment for diamond. The col- 
lecting checks overdrew the plaintiff’s account more 
than $600. While the ordinary case, bank responsible 
where pays stolen blank check filled out without authority, 
was held that the bank was not liable this case because 
the plaintiff was estopped its gross negligence from dis- 
puting the validity the 


“Window Dressing” for the Bank Examiner 


person, who has indorsed note held bank, will not 
permitted defend, when sued the receiver after the 
failure the bank, the ground that signed merely for 
the purpose making the financial condition the bank look 
more favorable the examiner upon approaching exam- 
ination, and that was understood that his indorsement was 
erased after the examiner had finished the examination 
and left. Hayes Addy Kaul, Supreme Court Kansas, 
Pac. Rep. (2d) 343. 

March the First National Bank Holton, 
Kansas, was the owner $5,000 note signed the defend- 
ant, Addy. For some years prior thereto, both defendants, 
Addy and Kaul, had been jointly interested various enter- 
prises but this arrangement had ceased sometime prior the 
giving the note question. 

Early May, 1931, the defendant Kaul indorsed the 
note. The bank subsequently failed and the receiver the 
bank sued Kaul, the indorser, along with Addy, the maker. 
Kaul’s defense was that indorsed the note the request 
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the bank’s assistant cashier, with expectation being 
held liable thereon and merely for the purpose making the 
note appear better secured the bank examiner, when 
should arrive. substantiation this, testified that 
indorsed the note with soft lead pencil that the indorse- 
ment could erased after the examination. (The erasure, 
seems, was not made.) The court held that this was 
defense and explains its reasons for holding the follow- 
ing portions the opinion: 


The testimony showed that early May, 1931, and before the 
note sued was due, Riederer, assistant cashier the bank, took 
the note defendant Kaul have the same indorsed, and according 
Kaul, who testified that had been connected with bank 
Holton the capacity of, cashier and president for period ten 
years, the following took place: 

Please relate that conversation near you can, what 
said and what you said? stated they were due for bank 
examination soon and the examiners were very critical especially re- 
garding chattel mortgage security, that this note had ample security 
but that now days examiners were asking three four times the 
security and would accommodation him would endorse 
that note with soft lead pencil and would erase the endorsement 
after the examination. 

Did you endorse with soft lead pencil? Yes. 

ahead and tell everything else that was said that you 
remember. don’t know remember anything particular 
except his stress bank examiners being suspicious chattel mort- 
gage paper and that they called for three four times the security 
they already had. 

“Q. Pursuant that conversation did you endorse the note? 
Yes. 

“Q. Did you have any information knowledge that time 
that the First National Bank Holton was bad way financially? 
sir. 

Did Riederer tell you any such condition? sir.... 

“Q. With reference your conversation with Riederer what 
was said there regarding examination the bank? said they 
were about due for examination. 

“Q. What did say with reference making the note more 
secure any more security it? did not say anything 
about that, said had worlds security. 

You did not expect that your endorsement would remain 
the note? sir. 


i 
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“Q. You expected down and erase it, that they would? 
That they would. 

“Q. That was done after the examination? Yes. 

“Q. The purpose this endorsement was for show the 
examiner? From what said was overcome the prejudices 
examiners were having against chattel mortgage security. 

Did you know that Addy had sold this property that was 
the farm? No. 

“Q. You did not know about this mortgage? No. 

All you knew was what Riederer told you the time? 
Yes. 

All your endorsement had with, was because told 
you wanted show the examiner? Yes. 

You knew the purpose the examination? Yes. 

And you knew this endorsement showed there the exam- 
iner would led believe that you were liable the note, did you 
not? Well did not know would not, question that.” 

There testimony the record which controverts Kaul’s own 
version why signed the note, and clear that signed 
knowingly and under misapprehension, and that knew when 
signed that the purpose the indorsement was deceive the bank 
examiner. This not case where there doubt the purpose. 
addition his statement the purpose, must borne mind 
that had been cashier and president bank for period ten 
years. knew just what bank examination for, and that, 
enough indorsements responsible parties could had notes be- 
longing the bank, under circumstances similar those under which 
indorsed, insolvency bank could indefinitely concealed from 
the bank examiner. 

The precise situation here existing has not obtained cases 
heretofore considered this court. Cedar State Bank Olson, 
116 Kan. 320, 323, 226 995, was said: “The statute requires 
careful examination the bank commissioner periodically order 
that those who deal with banks may not misled appearances. 
sanction any arrangement, whereby the real assets and securities 
bank are regarded less than different from the 
apparent assets and securities, would tend defeat the entire pur- 
pose the regulatory statutes. 

“Parties may not participate transaction, the object 
which give the assets bank favorable appearance for 
purposes examination, but less favorable for purposes liability 
enforcement. The defendant, having signed the note with full 
understanding its purposes, cannot relieved liability. Con- 
sidering the note part the bank’s assets, understanding 
agreement nonliability was neither proper nor tenable. 
amounted fraud upon the depositors, stockholders, and the 
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public agree that the obligation which the defendant assumed was 
fact not obligation. amounted fraud upon the deposi- 
tors, creditors, and stockholders the bank and fraud upon the 
public because gave assurance that the assets the bank were 
sound. Having given the note with the avowed object having 
appear asset for purposes examination, she estopped from 
asserting secret understanding that she was not held liable. 
The law will not countenance contracts that are against the public 
good, and, therefore, forbidden public policy.” Pages 323, 324 
116 Kan., 226 995, 997. And citation authorities given. 

Hudson State Bank Richardson, 128 Kan. 238, 276 815, 
the question was considered, earlier cases reviewed, and was held 
that case there was liability, the opinion reciting: the 
first note was divided ‘to get the bank examiner,’ Richard- 
son’s comprehension the transaction was that favor old 
friend was helping the bank comply with requirement the 
bank examiner. The jury made special finding the subject. The 
finding was, Richardson did know and understand and 
intend that his note and mortgage would placed among the assets 
the bank and passed the bank examiner assets the 
bank. merely understood was satisfying the bank examiner. 
The finding expresses fair inference from the testimony.” Page 
242 128 Kan., 276 815, 817. 

Appellee (defendant) answers saying that, assuming that, 
did act deceive, was induced the bank, the bank 
could not recover such circumstances and the receiver 
better position. The contention not good. The receiver represents 
more than the bank itself; presents the creditors and shareholders. 
mere conjecture that persons deposited money the bank 
and continued business with the assumption, part 
least, that, examinations had not disclosed sound 
condition, would have been closed, and these persons have in- 
terest distinct from the bank itself, and the receiver represents them. 
Not only under our statutes, but also under the National Banking 
Act, the receiver failed bank administrative receiver 
[Mercantile Warehouse Co. Johnson, 188 Kan. 889, (2d) 
775], and his powers are not limited doing those things which the 
bank itself could have done. See, also, German-American Finance 
Corp. Merchants’ Manufacturers’ State Bank, 177 Minn. 529, 
225 891, R.. 582, and the annotation liability 

have doubt what the result should this case; 
that under his own statement Kaul signed the note question for the 
deliberate purpose deceiving the bank examiner the condition 
the assets the bank, and reason thereof now estopped 
deny liability. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


RIGHT EXECUTOR-TRUSTEE DOUBLE 
COMMISSIONS 


Core’s Will, New York Supreme Court, Division, 271 
Supp. 429 


will named trust company executor and trustee and di- 
rected that fund two hundred thousand dollars set apart 
trust and that the income paid the testator’s daughter. 
was held that the executor-trustee was not entitled full commis- 
sions both executor and trustee. cases where double com- 
missions are allowed, the trust usually created out the residuary 
estate and the duties executor are separate and distinct from the 
duties trustee. this case the trust fund was not taken from 
the residuary estate and the duties executor and those trustee 
were interwoven and inseparable. 


Proceeding the matter the application the Empire Trust 
Company and others for judicial settlement their account pro- 
ceedings executors and trustees under the last will and testa- 
ment Elijah Core, deceased. From that portion decree 
the Surrogate’s Court (147 786, 264 457) entered the 
office the clerk the court June 15, 1933, disallowing certain 
claims made the Empire Trust Company for commissions, the Com- 
pany appeals. 

Affirmed. 

Henry Hofheimer, New York City (Milton Mansbach and Louis 
Paley, both New York City, the brief), for appellant. 

John Condon, Jr., New York City (Spier Whitaker, New 
York City, the brief), for respondents Charles Clingman, executor- 
trustee, and Ella Core, individually and committee for Alice 
Core. 

Jerome Peck, New York City, Special Guardian for re- 
spondent Robert Clingman and others. 


DAVIS, J.—The will and the first codicil appointed two individuals 
and the appellant, Empire Trust Company, ‘‘Executors and Trus- 
tees under this, Last Will and Testament.’’ The trust company 
alone seeking double commissions respect certain securities set 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §460. 
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apart, the income which was payable the daughter the testator, 
now declared incompetent person. The individual executors 
are content with single commission. The decree directed those named 
executors and trustees hold the balance principal their hands 
but discharged them from further liability all matters embraced 
their account; and awarded commissions all sums received and 
paid out. 

paragraph the will the executors were directed ‘‘to 
select from investments the time death securities, which 
the time death have market value Two hundred thousand 
The amount designated was not part the residuary 
estate, which was otherwise disposed of, but the duty setting the 
fund was one confided the executors, performed one their 
first acts; and they were directed hold the same and pay the income 
from time time the daughter. 

These duties were clearly those the executors, and such was the 
intent the testator. There has been formal payment the fund 
from the executors themselves trustees. sense they were 
acting trustees, the two functions with their corresponding duties co- 
existed, ‘‘interwoven, inseparable and blended together, that point 
time fixed contemplated the testamentary intention which 
one function should end and the other begin’’; and therefore double 
commissions compensation both capacities cannot properly 


allowed. Johnson Lawrence, 154, 160. See, also, McAlpine 


200; Matter Jackson’s Estate, 138 167, 245 156. 
the cases where double commissions are allowed, usually the trust 
created from the residuary estate, the duties the executors come 
definite end, and they may discharged with directions pay fixed 
sum the trustee such, accordance with the intent the testator 
ascertained the language the will. ‘‘The courts have never at- 
tempted formulate fixed tests, which applied all 
determine testamentary intent. That must always gathered from 
the will read Matter Schliemann’s Will, 259 
497, 503, 182 153, 156. this case agree with the surrogate 
that there was clear testamentary intent create trust fund 
separately administered trustees after severance from the general 
assets the estate. 

The attorney for the appellant drew the will. was the de- 
liberate intent the testator that double commissions should paid, 
then should have been declared plain and unmistakable language. 

are agreement with the principle stated Wingate, S., 
Matter Rappold’s Estate, 138 163, 166, 245 169, 172, 
the effect that fiduciary owing the duty highest good faith 
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the testator and the beneficiaries under his will should not seek exact 
from the estate for single service its settlement double the amount 
which the testator expected pay, and ‘‘double the amount which 
any one would have asserted that was obligated pay, had the iden- 
tical acts and results been directed slightly different language. This 
particularly objectionable where, the usual case, such language 
was put into the testator’s mouth one whom had right 
for the conservation his estate behalf those whom testator 
wished benefit.’’ 

The corpus this estate respect the amount payable the 
daughter should not depleted the payment double commissions 
one designated trustee, where services have been performed 
separate and distinct from those rendered the capacity executor. 

The decree far appeal taken therefrom should affirmed, 
with costs each respondent filing briefs, payable the appellant 
personally. 

Decree the Surrogate’s Court Westchester county, far 
appeal taken therefrom, unanimously affirmed, with costs each 
respondent filing briefs, payable appellant personally. 


RIGHTS SECURED DEPOSITOR AGAINST 
FAILED BANK 


Brand Arroyo-Colorado Navigation District, Court Civil Appeals 
Texas, Rep. (2d) 321 


The general rule that secured creditor insolvent estate 
must first exhaust his security and then prove his claim against the 
estate for the unpaid balance. This does not apply a-bank de- 
posit secured depository bond. Such depositor may prove his 
entire claim against the bank, whatever dividends are paid 
and proceed against the sureties the bond for the balance. 
were the bond first, the result would the same, 
far the amount paid out the bank concerned, because the 
surety would then entitled collect whatever dividends were 


paid. 


Suit the Arroyo-Colorado Navigation District Cameron and 
Willacy Counties, Texas, against Brand, Banking Commissioner 
Texas, and others. From the judgment rendered, the defendant 
named appeals. 

Affirmed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1197. 
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Jay Brown, Fred Rogers, and Ocie Speer, all Austin, for 
appellant. 
Osce Fristoe, Harlingen, for appellee. 


MURRAY, J.—Appellee, Arroyo-Colorado Navigation District 
Cameron and Willacy Counties, Tex., brought this suit against 
Brand, Banking Commissioner Texas and receiver Arroyo 
State Bank Rio Hondo, Tex., and against the said Arroyo State Bank 
principal and Maddox and eight other individuals sureties 
depository bond. 

Appellee had $19,273.08 deposit with the bank when failed and 
was taken over the Banking Commissioner. Appellee held certain 
bonds security for its deposit, and these bonds were delivered 
the Banking Commissioner agreed value $1,522.50. Ap- 
pellee’s claim against the bank was thus reduced $17,771.13. 

Appellant answered plea abatement, challenging appellee’s 
right maintain this cause action against him such receiver until 
had exhausted its rights against the depository bond and the sureties 
thereon. 

The trial judge ordered the Banking Commissioner pay appellee 
dividends the sum $17,771.13. The Banking Commissioner, 
such receiver, presents this appeal. 

But one proposition made, which follows: ‘‘A secured 
solvent estate must first exhaust his security, credit the proceeds his 
claim, and prove only for the 

agree with this statement general proposition law. 
states what commonly known the Rule’’ contra- 
distinguished from what known the English Chancery Rule. 
Denson Shaw, (2d) 344, the Austin Court Civil Appeals 
repudiated the English Chancery Rule and upheld the 
Rule. writ error was refused that case the Supreme Court, 
take that the Rule has been definitely adopted 
Texas; the only problem remaining proper application this 
rule. 

The ultimate question here presented whether not depositor 
must exhaust his remedy against sureties depository bond before 
can prove his claim against insolvent bank. That the Bankruptcy 
Rule requires creditor either surrender his collateral security 
the insolvent estate and then prove his claim for the full amount his 
debt, else exhaust his collateral security, credit his debt with the 
amount realized, and prove his claim for the amount realized, and prove 
his claim for the amount remaining unpaid. The question whether 
not depository bond treated collateral security apply- 
ing this rule. not. 

The bank the principal the depository bond. The sureties are 
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only liable the event the bank defaults. Equity would subrogate the 
sureties the rights the depositor they were forced pay the 
claims the depositor. many cases would require years realize 
depository bond, and that time would too late prove 
claim for any unpaid balance against the insolvent bank. is, 
practical proposition, impossible for the depositor release his security, 
furnished him the depository bond, the insolvent bank. re- 
leases his depository bond, would not add one cent the insolvent 
estate for the benefit general creditors. The bank the principal 
the depository bond and can have claim against its sureties. 
the depositor realizes from the sureties, then the sureties would en- 
titled the dividends that would otherwise paid the 
Article 6248, 1925. The depositor’s claim against the sureties 
reduced such sums may receive dividends from the insolvent 
estate. The depositor entitled but one satisfaction his claim, 
and the insolvent estate and general creditor thereof are unaffected 
whether first collects dividends and then any unpaid balance from 
the sureties, whether first collects from the sureties and the 
sureties then collect the dividends which would otherwise paid 
the depositor. Equity would require that the dividends either 
the depositor the sureties, and the estate the general creditors 
would not affected which party received the dividends. 

The judgment the trial court correct, and the same affirmed. 


RIGHT DRAWEE BANK RECOVER 
FORGED CHECK 


Citizens Bank Fayette Blach Sons, Supreme Court Alabama, 
153 So. Rep. 404 


While, general rule, drawee bank may not recover the 
money which has paid check bearing forgery the drawee’s 
signature, the drawee bank will permitted recover where 
appears that the person collecting the check has been guilty neg- 
where took the check from stranger without proper 
inquiry the stranger’s identity. 

this case, stranger rather unprepossessing appearance 
presented himself the defendant’s store. purchased suit 
clothes priced $64.50. The stranger represented himself 
one, Tracy, and produced check apparently drawn 
railroad company for $175.00 his favor the plaintiff bank. 
After some questioning, the defendant took the check and gave the 
stranger his change. The defendant later collected the check from 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §506. 


THE BANKING LAW JOURNAL 


the plaintiff bank. Upon discovering the forgery, the plaintiff bank 
made good the amount its depositor, the railroad company, and 
brought this action against the defendant. was held that, because 
the defendant’s negligence taking the check from stranger, 
without proper inquiry, the plaintiff bank was entitled recover. 


Action assumpsit the Citizens’ Bank Fayette, Ala., against 
Blach Sons, From judgment for the defendant, the plaintiff 
appeals. 

Transferred from the Court Appeals. 

Reversed, and judgment rendered for the plaintiff. 

Wright, Fayette, for appellant. 

Evins, Benj. Leader, and John Hill, all Birmingham, 
for appellee. 


KNIGHT, J.—Suit the Citizens’ Bank Fayette against 
Blach Sons. The plaintiff stated his case four common counts. 
Count was for money paid, and count was for money had and re- 
ceived. 

The plaintiff, banking institution, contends that had paid, 
mistake, the defendant $175 what subsequently proved 
forged draft check; and that entitled recover back. 

without dispute the evidence that the plaintiff was, during 
the year 1932, engaged the banking business Fayette, Ala., and 
that the Mobile Gulf Railroad Company was, during that period, 
one its depositors, and one its regular customers. The plaintiff 
had file the signature card the persons who were authorized 
audit accounts, and sign the name the railroad company checks 
drawn this bank. 

further appears without dispute that during the latter part 
November, 1932, man representing himself Tracy appeared 
the store the defendant, Birmingham, Ala., and asked for Mr. 
Arthur, who was the clothing clerk. Arthur being out the store 
that time, another the defendant’s clerks sold the man suit 
clothes and overcoat; the cost the same being $64.50. pay- 
ment this bill, the man, who had introduced himself Tracy, pro- 
duced check ostensibly drawn the Mobile Gulf Railroad Com- 
pany, for $175 his favor, the plaintiff, the Citizens’ Bank 
Fayette. The account, settlement which the check was drawn, 
appeared have been audited man the name Boyd, 
and one Dodson. The name the Mobile Gulf 
Railroad Company was signed the check Boyd. After some 
questioning Tracy, the clerk, Mr. Masters, carried the check Mr. 
Mudwilder, the defendant’s credit man, for authority cash it. Upon 
being authorized, the clerk cashed the check, taking out the amount 
charged for the suit clothes and overcoat, and paid Tracy the balance 
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money. This check was forwarded the Citizens’ Bank Fayette 
for payment, bearing the unqualified indorsements (1) the defend- 
ant, Blach Sons, and (2) the First National Bank Birmingham. 
The check was presented for payment the plaintiff the First Na- 
tional Bank, Fayette, Ala., and was duly paid the plaintiff. 

When this check was canceled and paid, was delivered the 
Mobile Gulf Railroad Company. The latter notified the plaintiff that 
was forgery, and thereupon the plaintiff repaid the Mobile 
Gulf Railroad Company the amount the check, and demanded pay- 
ment the defendant; all which was done promptly. 

The evidence leaves room doubt that Tracy was impostor 
and that the check was forgery pure and simple. 

The defendant declined refund the amount the check plain- 
tiff, and this suit followed. 

The case was tried the court below the judge, without jury, 
and, from judgment favor the defendant, this appeal prose- 
cuted. 

Ordinarily, money paid under mistake fact may recovered 
proper action, and the denial the right bank recover 
such cases exception the general rule. The extent and scope 
this exception matter upon which there much contrariety 
decision. However, said, actual practice, the exception con- 
fined within narrow limits, and entirely just and necessary give 
stability commercial paper. 

the case Goddard Merchants’ Bank, 147, was de- 
cided over eighty years ago that the drawee bill held bound 
know the handwriting his correspondent, the drawer, and, pays 
draft check the hands bona fide holder for value, con- 
the act, although the instrument turns out forgery. 
But this true, has often been pointed out, only when the words 
bona fide are given meaning include absence negligence, well 

the case Deposit Bank Second National Bank, Ky. Law 
Rep. 350, the Kentucky court held that, between the drawee and 
bank without negligence the part the latter, the loss must 
borne the drawee bank. The court held that such case the 
drawee should not heard say was mistaken. That the doctrine 
but the practical application the rule that, where one two in- 
nocent persons must suffer, who has been the occasion the loss 
must bear it. But the rule applied only where both parties are 
equally innocent wrong. the person collecting the check has been 
guilty negligence, did not receive the ordinary course 
business, received under circumstances which should havé 
excited suspicion, cannot hold the money received. the other 
hand, the bank pays the check when could, the exercise 
proper care, have discovered the forgery, there would 
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for the application the rule. the same effect the holding the 
same court the case Deposit Bank Fayette National Bank, 

the case State Bank First National Bank, Neb. 351, 127 
cashed for payee known the cashing bank, with suspicious cir- 
cumstances attending the transaction, the drawee could not recover the 
money paid. 

the ease Iron City National Bank Peyton, Tex. Civ. App. 
184, was held that, where one takes check for goods 
sold, under attended with suspicious 
the drawee bank could not recover the money paid. 

The old doctrine holding the bank bound know its correspondent’s 
signature thus referred Mr. Morse his treatise (section 464) 


old rule unreasonable. The old doctrine was that bank 
was bound know its correspondent’s signature. drawee could not 
recover money paid upon forgery the drawer’s name, because, 
was said, the drawee was negligent not know the forgery, and 
must bear the consequence its negligence. This doctrine fast fad- 
ing into the misty past, where belongs. almost dead, the funeral 
notices are ready, and tears will shed, for was founded mis- 
conception the fundamental principles law and common sense. 

acquire retain the property show merely that has been 
negligent; so, property would changing hands rapidly that 
could not seen transit, any more than the spokes bicycle. 
One more element necessary, namely, that damage being him- 
self innocent the matter, should naturally and proximately result 
from B’s negligence. 

bank receives forged bills purporting its own, can, 
upon reasonably prompt discovery the forgery, return them. 
harder for the bank know its own paper than that its depositors, 
and less negligent receiving forgeries its own name than 
paying upon forgery some one out hundred thousand 


Cye. 546, the governing the right the drawee bank 
recover the money paid forged check bill thus stated 
the author: ‘‘Although money paid mistake can generally re- 
covered, the payment forged paper exception. When payment 
made the holder paper who has come into possession with- 
out any fault his part, and his situation would rendered worse 
refund than was before receiving payment, the money 
cannot recovered. If, however, has been negligent any re- 
gard, cannot retain the money. justify him doing the bank 
alone must have been negligent.’’ This principle, reference the 
notes thereunder, seems supported the citations numerous 
authorities. 

Corpus Juris, vol. pp. 607 and 608, the rule thus stated: 
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satisfied that the signature the drawer genuine, pays 
bona fide holder instrument which the drawer’s name has been 
forged, bound his act and cannot recover the money paid; 
and the usual application this rule where bank pays check 
which the name the drawer forged. This rule recognized 
the Negotiable Instruments Law. applicable nonnegotiable 
bills negotiable ones. But this that the drawee presumed 
know the signature his drawer will not apply where the holder 
his own negligence contributes the success the fraud 


After general survey and due consideration the authorities 
bearing upon the right drawee bank recover money paid 
forged check draft, are the conclusion that, the absence 
any negligence the part the cashing bank, person whom the 
drawee bank pays the forged instrument, the act payment becomes 
the final act the transaction, and the money paid cannot re- 
but, the party whom the payment was made was guilty 
bad faith, was guilty negligence, the result which proxi- 
mately contributed the success the fraud practiced, then, and 
that event, the money may recovered. believe this conclusion 
consonance with the great weight authoritative expression 
the various courts the United States. 

This conclusion wise conflicts with the holding this court 
the case Young Son Lehman, Durr Co., Ala. 519. 

With this rule for our guidance, has the plaintiff, under the facts 
disclosed the record, shown itself entitled recovery back from 
Blach Sons the money paid the forged draft check? 
say forged, for the conclusion inescapable that was forged. 
think has. 

just what effort the defendant’s clerks made ascertain the 
identity the impostor from whom the defendant acquired the check 
fully appears the record, and there appears without any sort 
dispute conflict. are therefore permitted pass this phase 
the evidence without the necessity indulging any presumption 
favor the conclusion thereon the trial court, indeed the trial 
this particular, was different from our own. 
Wright Price, 226 Ala. 591, 147 So. 886. 

appears that the latter part November, 1932, the defendant 
was engaged the mercantile business Birmingham, Ala., and car- 
ried stock men’s clothing; that during that month man repre- 
senting himself Tracy came into the store and asked for 
Mr. Arthur, who was the defendnt’s clothing salesman. Arthur was 
out the time, and Masters, another clerk, waited the man, and 
sold him overcoat and suit clothes. The man then produced 
the forged check, and offered payment. one saw the man but 
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Masters; and did not know him. The only identification given 
the man himself was the exhibition the clerk certain papers, 
which the clerk took railroad passes, some cards, paper pur- 
arrest; and special railroad officer’s gold badge with the name 
Tracy it. There was nothing show that the man was fact 
Tracy, except the statements the man himself. The clerk, 
examination, testified that the man weighed about 133 134 pounds; 
was dark haired, ‘‘talked kind fast,’’ and was ‘‘a kind dirty faced 
fellow, and kind growth beard 

appears that, without other identification, the clerk, after con- 
ferring with the credit man, who did not know the impostor, and who 
never saw him, cashed the check, paying the difference cash between 
the price the clothes and the amount the check the unknown 
impostor. 

The inescapable that the defendant’s credit man was 
guilty negligence not requiring better identification the party 
before authorizing the cashing the check, and that this negligence 
proximately aided the impostor perpetrating the fraud, and that 
the plaintiff, drawee bank, entitled recover this suit. 

The court below therefore erred rendering judgment for the de- 
fendant. Judgment should have been rendered for the plaintiff. 
judgment will here entered favor the appellant and against the 
appellee, defendant the court below, for the amount said check, 
with interest thereon from the 25th day November, 1932. 

Reversed and rendered. All the Justices concur. 


STATE ENTITLED PREFERENCE TAX 
DEPOSITS 


Gordon Dime Bank Title Trust Co., Supreme Court Pennsyl- 
vania, 172 Atl. Rep. 664 


Upon the failure bank, State which has tax moneys de- 
posit therein entitled preference payment. This 
prerogative sovereignty and the State can deprived that 
right only appropriate constitutional legislative action. 


Proceeding William Gordon, Secretary Banking the 
Commonwealth Pennsylvania, against the Dime Bank Title Trust 
Company Wilkes-Barre, Pennsylvania. From decree that the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §146. 
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Commonwealth Pennsylvania had preferential claim the assets 
such bank amounting $313,067.23, Boyle and William Leslie, 
depositors such bank, for themselves and behalf the Depositors’ 
Protective Committee, appeal. 

Affirmed. 

all Wilkes-Barre, for appellants. 

Reese Harris, Sp. Deputy Atty. Gen., Harold Saylor, Deputy 
Atty. Gen., and William Schnader, Atty. Gen., for the Common- 
wealth. 


FRAZER, J.—On September 22, 1931, the Dime Bank Title 
Trust Company (herein referred the bank), located Wilkes- 
Barre, closed its doors and was taken over the Secretary Bank- 
ing. Stanley Yetter, register wills Luzerne county, had 
deposit the bank, the time its closing, the sum $313,067.23 
account under his name designated Transfer Inheritance 
Tax.’’ The controversy here between the commonwealth and appellants, 
the latter acting for themselves and behalf the Depositors’ Pro- 
tective Committee the defunct bank, turns the question whether 
not the state Pennsylvania the owner this its 
sovereign capacity entitled priority payment from the assets for 
distribution. The court below sustained the commonwealth’s conten- 
tion and ordered the receiver charge make payment the sum 
question, together with interest the rate one per centum from the 
date the bank ceased doing business. The present appeal from that 
decree. 

August 15, 1931, Yetter’s account the bank contained bal- 
ance $110.45. August 23, 1931, deposit was made the sum 
$304,391.82, this amount representing the payment inheritance 
tax the estate Kate Dickson her executor. further de- 
posit $9,004.66 was made September 19, 1931, the latter sum being 
the inheritance tax twenty-five different estates, and the same 
day Yetter drew check the account payable the order the 
Department Revenue the amount $304,391.82, which was trans- 
mitted the Department but not returned and presented for pay- 
ment before the bank closed September 22d. Several withdrawals were 
made, however, that the balance the account the time the in- 
stitution was taken over the Secretary Banking amounted 
$313,067.23. admitted that the account was under the complete 
control Yetter, register wills, and that checks were drawn from 
time time for purposes connection with his office such payment 
clerks, printing, appraiser’s fees, personal commissions, and inherit- 
ance taxes due the Department Revenue. received interest 
the rate one per cent. from the bank daily balances this 
account and retained the same for his own use. There dispute 
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that Yetter was the proper official receive payment transfer in- 
heritance taxes due the commonwealth from estates decedents who 
were resident Luzerne county, and that entered bond for the 
faithful performance his duties, accordance with section the 
Act 1919, 521 (72 2382). 

substantial argument can advanced for the proposition that 
the commonwealth not the owner the fund controversy here. 
Any acts dominion exercised over the register wills were 
performed merely agent for the commonwealth. The Act 1929, 
343 (72 seq.), clearly designates the register wills 
the several counties agents the commonwealth and sets forth the 
rights and duties appurtenant their office, and have not been re- 
ferred any statute restricting the discretion register wills 
temporarily depositing money collected him for inheritance tax 
purposes before transmission the Department Revenue. 

The court below properly held that City Pittsburgh First Na- 
tional Bank, 230 Pa. 176, 406, cited appellant, not authority 
for the proposition that the actual ownership the fund question 
the individual depositor, Yetter, distinguished from the govern- 
mental agency which represents. the contrary, the money 
deposited the officer takes the character trust fund belonging 
the commonwealth. Trestrail Johnson, 298 Pa. 388, 148 493. 
Appellants contend, however, that the commonwealth was not de- 
positor the time the bank closed and that its claim impress the 
account Yetter with trust cannot enforced directly against the 
bank since the fund traced and identified specifically the 
cash remaining the bank when closed. The commonwealth’s right, 
according appellant’s argument, would limited claiming Yet- 
ter’s share ordinary depositor receiving distribution under the 
statute providng for liquidation the bank assets, and since this stat- 
ute gives priority the commonwealth none can asserted 
Yetter’s account. are unable agree with this reasoning. 

Although Yetter, register wills, was the actual depositor, the 
fund was none the less the money the commonwealth, and the fact 
that Yetter gave bond conditioned upon payment all tax moneys 
coming into his hands does not relieve the bank its obligation de- 
liver the fund the state upon proper demand. Trestrail Johnson, 
supra; Erie County Lamberton, 297 Pa. 406, 147 86. See, also, 
Stair York National Bank, Pa. 364, Am. Dec. 759; Frazier 
Erie Bank, Watts 18; Bank Northern Liberties Jones 
Cole, Pa. 536. 

are not convinced that there was such mingling the tax 
money with other funds this account render impossible for 
the commonwealth trace the fund. The entire account question 
was composed tax payments, and the fact that Yetter drew checks 
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for the payment expenses incident his office does not alter the 
status the account trust fund. 

Equally untenable appellants’ suggestion that the commonwealth 
deprived priority because its preference that respect not 
specifically conferred the statutes regulating the distribution 
assets. The prerogative the state paid ahead other creditors 
well established Pennsylvania (In South Philadelphia State 
Bank’s 295 Pa. 433, 145 520, 1123), and the 
principle founded with equal certainty that any rights exercisable 
its sovereign nature are not lost inference, but only through positive 
expressions intent statute other appropriate means. ‘‘The 
state, when acting its sovereign capacity, occupies position entirely 
different and superior that the citizen. cannot sued with- 
out its consent. The statute limitations, without expressly 
declared, cannot invoked defeat its claim creditor. takes 
precedence over other creditors. may forego its rights sovereign 
power and place itself the same footing one its citizens, but 
unless the statutory language affecting the subject declares will 
not presumed. The state cannot deprived its rights sov- 
ereign inference; must done appropriate constitutional 
legislative Booth Flinn, Ltd., Miller, 237 Pa. 297, 307, 
457, 460. See, also, Jones Tatham, Pa. 398. 

are opinion the court below was not error directing 
payment the fund question the proper officer the 
wealth. objection raised the amount interest allowed (one 
per cent.), and the action the court that regard accordingly ap- 
proved. The decree affirmed, appellants’ costs. 


STOCKHOLDERS’ DOUBLE LIABILITY 
Lamb Abendroth, Supreme Court Michigan, 255 Rep. 447 


The Attorney General Michigan rendered opinion the 
effect that trust companies could issue certificates deposit for cash 
under section 12018 the Michigan Compiled Statutes. After 
trust company had issued 400 these certificates, failed. 
proceeding assess the stockholders with their double liability 
under the statute, they protested that the Attorney General was 
wrong and that the certificates were issued without legal authority. 
was held that, since the purchasers had bought the certificates 
relying the Attorney General’s opinion, they were binding 
the trust company and the stockholders were liable for their stat- 
utory assessment. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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the certificates had been declared invalid, appears that the 
company would have been solvent. The company’s liabilities were 
$1,262,198.24, which $1,000,507.80 were the nature certifi- 
cates; and the company had assets amounting $968,246.39. 


Suit Scott Lamb and Charles Smith, receivers for the 
Metropolitan Trust Company, against Florence Abendroth and others. 
From decree for plaintiffs, Hugh Allerton and other defendants ap- 
peal. 

Affirmed. 


NELSON SHARPE, J.—The bill complaint herein was filed 
the receivers the Metropolitan Trust Company enforce the 
liability fixed statute (Comp. Laws 1929, 12024) its stockholders 
under order the court therefor. The claims filed with the receiv- 
ers amount the sum $1,262,198.24, which $1,000,507.80 are 
the nature certificates deposit. appears that the appraised 
value the assets the company amounts $968,246.39. the 
claim the appellants that the trust company had power au- 
thority under the statute its charter issue these certificates, and 
that liability the part the stockholders attached reason 
hereof, and that, the assets appraised are greater value than 
the indebtedness with these certificates eliminated, necessity existed 
for the enforcement such liability. 

The Metropolitan Trust Company Highland Park was incorporated 
Apri! 22, 1925, under Act No. 108, Pub. Acts 1889, and the amend- 
ments thereto (Comp. Laws 1929, 11997, seq.). Its articles were 
later amended changing its name Metropolitan Trust Company 
and its place business from Highland Park the city Detroit. 
Its capital stock was increased $500,000, divided into 25,000 shares 
$20 each. The applicable sections the statute read follows: 


12016. shall lawful for any such corporation 
execute and issue the transaction its business all necessary receipts, 
certificates, papers and contracts, which shall signed such person 
persons may designated the by-laws such corpora- 

12018. Any organized existing under this act 
shall have power and its corporate name take, receive and hold, 
and repay, and dispose any effects and property, both real 
and personal, which may granted, committed, transferred con- 
veyed it, with its consent, upon any terms, upon any trust 
Such corporation shall have power loan money upon real estate and 
collateral security, and execute and issue its notes and debentures, pay- 
able future date, and pledge its mortgages real estate and 
other securities security therefor. But nothing herein contained 
shall construed giving the right issue bills money 


q 
q 
H 
q 
q 
q 
4 
4 
« 


766 THE BANKING LAW JOURNAL 


12024. The stockholders every trust company shall in- 
liable, equally and ratably, and not one (1) for another, 
for the benefit the creditors said trust company the amount 
their stock the par value thereof, addition the said stock 


1912, the then commissioner banking wrote the Attorney Gen- 
eral the state with regard the power trust companies issue 
certificates deposit return for moneys received them. answer 
thereto, the Attorney General replied lengthy opinion which 
discussed the question and reviewed the authorities bearing thereon, 
and concluded that such power was conferred the statute. 

the opinion filed the trial court found: ‘‘The trust com- 
panies that were existence that time, and all trust companies that 
have been formed since, have followed that opinion. This the first 
time that has been questioned. This particular trust company was 
not existence the time that opinion was given, when was 
formed and started sell its stock and put upon the market, the 
trust companies were doing business accordance with this opinion, 
and must held that when these defendants purchased this stock 
this particular company they did with the knowledge that that 
was the way trust companies were doing business Michigan and that 
they were doing business Michigan that way under high authority.’’ 

expressed doubt whether, under the statute and its articles 
incorporation, the trust company was authorized and empowered 
issue such certificates, but found that the stockholders were estopped 
deny liability, and entered decree against them severally for the 
amount their stock, from which number them have prosecuted 
this appeal. 

Counsel for the appellants contend that, while the trust company and 
its receivers may estopped deny liability under the certificates 
issued, the stockholders are not bound thereby. They cite authority 
support this contention. 1033; Ward Joslin, 186 
142, Ct. 807, Ed. 1093; Assets Realization Co. Howard, 
Mise. 651, 127 798. 

Had the issue been involved single transaction, different ques- 
tion would presented. There were 400 such certificates allowed 
claims, and they were issued the company reliance upon the 
opinion the Attorney General that the law permitted so, and 
the stockholders apparently acquiesced its action for the same reason. 
The creditors who deposited their money and accepted these certificates 
were doubtless also impressed. Had they hesitated about the invest- 
ment questioned the power the company issue them, all doubts 
would seemingly have been removed reference the opinion. 

The question is: Who must stand the loss? agree with the trial 
court that should the stockholders. They either had notice were 
chargeable therewith that the company was issuing these certificates 
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under claim right so. They accepted the benefits derived 
therefrom the way dividends without protest, and may not now re- 
sist the enforcement the assessment the ground that the company 
had lawful authority issue them. 

There authority support this holding. Kent Quicksilver 
Mining Co., 159, 187, the court said: where third parties 
have dealt with the company, relying good faith upon the existence 
corporate authority act, there not needed that there 
express assent thereto the part stockholders work equitable 
estoppel upon them. Their conduct may have been such, though nega- 
tive character, taken for acquiescence the act; and 
when harm would come such third parties the act were held 
invalid, the stockholders are estopped from questioning it. sup- 
pose acquiescence tacit assent mean the neglect promptly and 
actively condemn the unauthorized act, and seek judicial redress, 
after knowledge the committal it, whereby innocent third parties 
have been led put themselves position from which they cannot 
taken without loss.’’ 

Kipp Miller, Colo. 598, 108 164, 167, Am. St. Rep. 
236, said: ‘‘The suit equity for judicial ascertainment 
the stockholders’ liability, and for adjudication according the 
very right. Shall the creditors, who, acting good faith, have dealt 
with these branch banks part the State Bank, and deposited their 
moneys upon the the associated banks, with capital 
$80,000, turned away empty handed, plea the stockholders, 
who have acquiesced this course dealing for upwards eight 
years, accepting profits accruing therefrom, that the corporation had 
authority law carry and conduct its business after that par- 
ticular manner, that particular place? Upon every consideration 
fair dealing the answer this poposition must the negative. 
The bank was private corporation. public question involved. 
The matter one calling merely for just and equitable adjustment 
money claims between individuals. The very right can only done 
holding the stockholders their statutory liability, thus affording 
the innocent creditor such relief that course may bring. this 
method justice done all and wrong 


the shareholders corporation avoid responsibility for 
the unauthorized acts their agents, abstaining from inquiry into 
the affairs the company, absenting themselves from the com- 
pany’s meetings, and the same time reap the benefit. -their acts 
success. 

shareholder fails take the trouble inquiring into the affairs 
the corporation which member, attend its meetings, 
seems more than just that his supineness should construed 
acquiescence the proceedings the Morawetz Pri- 
vate Corporations (2d Ed.) 630. 
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generally, when act done the directors excess 
their authority, yet has been done with the bona fide intent benefiting 
the corporation, and shareholder, knowing thereof, does not dissent 
within reasonable time, his assent the act will presumed, and 


will estopped from gainsaying Thompson Corporations 
(3d Ed.) 2094. 


The conclusion reached renders unnecessary decide whether 
trust company this state authorized and empowered the statute 
issue certificates deposit. The attention the Legislature re- 
spectfully called the uncertainty existing relative thereto, and may 
very properly amend the sections quoted expressly grant such 
power deny its existence, shall seem meet. 

The decree affirmed. public question involved, costs 
will allowed. 


FAILURE PRESENT CHECK PROMPTLY 
RELEASES DRAWER 


Parker Grau, Supreme Court Arizona, Rep. 1923 


Where the holder check drawn bank located near his 
store neglects present the check for payment for week and the 
drawee bank closed when the check presented, the delay 
presentment discharges the drawer from liability. 

The rule that check must presented otherwise 
the drawer will discharged from liability the bank has closed 
the meantime. Where the holder the check and the drawee 
bank are located the same town place, the rule requires pre- 
sentment not later than the day following that which the check 
was received. 


Suit Arthur Grau against John Parker. Judgment for plain- 
tiff, and defendent appeals. 

Reversed, and cause dismissed. 

John Parker, Dardanelle, pro se. 

Neill Bohlinger, Dardanelle, for appellee. 


McHANEY, J.—Appellant (defendant), being indebted appellee 
(plaintiff) for merchandise bought the sum $15.80, Monday, 
November 10, 1930, the forenoon, gave appellee his check for said 
amount drawn the Farmers’ Bank Dardanelle, where appellant 
all times then and thereafter had more than sufficient funds pay 
same. Appellee neglected cash the check that day. The next day, 
Tuesday, November 11, was Armistice Day, holiday, and the bank 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1222. 
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was closed. The check was not presented any time during the week 
November 10, and the bank failed open for business Monday, 
November 17, but was found insolvent and was taken over for 
liquidation the bank commissioner. 

Thereafter appellee demanded that appellant take his check, 
which was refused, and this suit followed. Trial jury the circuit 
appeal from the justice court resulted verdict and judg- 
ment for appellee. 

think the court erred refusing direct verdict for 
appellant his request. The law well settled this state. Our 
statute, section 7952, Crawford Moses’ Digest, provides that: ‘‘A 
check must presented for payment within reasonable time after 
its issue the drawer will discharged from liability thereon the 
extent the loss caused the delay.’’ This one the sections 
the Uniform Negotiable Instruments Act February 21, 1913 (Acts 
1913, No. 81, 260 seq.). Burns Yocum, Ark. 127, 
956, decided 1906, before the passage said act, this court 
held, quoting second syllabus: the payee check and the 
bank which drawn are the same place, reasonable diligence 
requires the check presented for payment not later than the day 
after received, and delay beyond that time without excuse will 
discharge the drawer from liability injured the delay.’’ See, 
also, Pelt Marlar, Ark. 111, 128 554. Several cases have 
arisen since said act. Federal Land Bank Goodman, 173 Ark. 
489, 292 659, 661, held that check must presented for 
payment within reasonable time after its receipt, and that what con- 
stitutes reasonable time depends upon the circumstances the par- 
ticular case—‘‘such time prudent man would exercise employ 
about his own Section 7763, Crawford Moses’ Digest, pro- 
vides: ‘‘In determining what ‘reasonable time’ ‘unreasonable 
time,’ regard had the nature the instrument, the usage 
trade business any with respect such instruments, and the 
the particular See, also George McFadden Bros. 
Agency Keesee, 179 Ark. 510, W.(2d) 994; Board Directors 
St. Levee District Hagan, 180 Ark. 33, W.(2d) 314; 
Berry Harris, 186 Ark. 481, W.(2d) 289. 

Appellee attempts excuse his delay presenting the check for pay- 
ment stating that went Booneville the 11th and from there 
Little Rock, where remained until his return Saturday after 
banking hours; that, although his place business was open during 
his absence, had locked the check the safe and was avail- 
able his employees for collection during his absence. The bank was 
less than 100 steps from his store. are the opinion that the facts 
stated are not sufficient excuse the delay week presenting the 
check, and that appellee was guilty negligence matter law 
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failing present the check for payment sooner, not later than 
November 12, appellant’s damage the amount thereof. 
There was therefore question fact submitted the jury, 
appellant’s request for directed verdict should have been granted. 
Reversed, and cause dismissed. 


PROMISE PAY MONEY NOT SUFFICIENT 
ESTABLISH GIFT 


Perry First National Bank Kansas City, Kansas City, Mo., Court 
Appeals, Rep. (2d) 927 


statement person during his lifetime the effect that 
indebted his granddaughter the sum five thousand dollars, 
because had intended make her mother wedding present 
that amount but had not done so, not, itself, sufficient con- 
stitute gift, which can enforced against the estate. order 
constitute gift, there must delivery the subject the 
gift the donor the donee. 


Action Arthur Perry, guardian the estate Janet Perry, 
minor, against the First National Bank Kansas City, administrator 
with the will annexed the estate Matt Smith, deceased. From 
judgment for defendant, plaintiff appeals. 

Affirmed. 

Gilmore, Brown Gilmore, Kansas City, for appellant. 

Cooper, Neel, Kemp Sutherland, and Johnson, Lucas, Landon 
Graves, all Kansas City, for respondent. 


CAMPBELL, C.—This action recover alleged debt. The 
petition alleged that Arthur Perry was the guardian 
Janet Perry, minor; that defendant, First National Bank Kansas 
City, was corporation and administrator with the will annexed 
the estate Matt Smith, deceased; that said Matt Smith died 
August 25, 1930; that decedent the time his death was indebted 
Janet Perry the sum $5,000, for which judgment was prayed. 
The cause was tried the court, without aid jury, and resulted 
finding and judgment for the defendant. The plaintiff has appealed. 

The facts are: The decedent, Matt Smith, the lifetime his 
daughters, Lillian and Lucille, gave each his three sons present 
the sum $5,000; that plaintiff intended give, but had not given, 
either his daughters like sum; that decedent’s daughters died 
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1918-1919; that decedent’s daughter Lucille was survived her hus- 
band, Arthur Perry, and their child, Janet Perry. 

Arthur Perry testified that few days after the death his 
wife, Mr. Smith said him ‘‘that owed wife $5,000.00; that 
wife’s sister died just one week before wife and her husband 
was Kansas City and said was going pay $5,000.00 and 
agreed give me—he said that was going pay Mr. Judson $5,000.00, 
Lillian’s wedding present, and want pay you Lucille’s wedding 
present.’ told him the time did not want the money for myself 
but wanted for Janet and accepted the debt for Janet, telling Mr. 
Smith wanted him keep the money and pay Janet interest the 
same had the mother. agreed this. 


Was that all the conversation the first time? No, said 
‘all right, will keep this money and use have been doing and 
pay the interest Janet.’ 


The witness also said that few days after the conversation above 
stated was Mr. Smith’s office, and that that time Mr. Smith 
said: ‘‘I ready pay you this $5,000.00 cash. said that did 
not want the money myself but would accept for Janet and asked 
him continue using the money, paying the interest 
this Mr. Smith said his secretary, check book,’’ 
that the check book was placed the desk Mr. Smith, and that 
thereupon said plaintiff, Lucille’s wedding gift.’’ Plain- 
tiff does not claim that Mr. Smith wrote signed check. 

Mr. Smith letter written 1924 stated that owed his grand- 
daughter, Janet, the sum $5,000; and his will, which was dated 
April 10, 1925, was recited that was indebted his granddaughter 
the sum $5,000.00 evidenced certain writing heretofore 
made and should said sum $5,000.00 not paid granddaughter 
during life time, then declare the same lien upon estate 
and paid the payments the legacies herein provided 
The debt mentioned the letter and the will was the debt which 
Mr. Perry for his daughter, Janet. 

The plaintiff contends that the evidence shows that Matt Smith 
made present the sum $5,000 Janet Perry; that, though Mr. 
Smith did not actually deliver the gift, his acts and statements were 
such that became the debtor the alleged donee. Undoubtedly, 
Mr. Smith intended give his granddaughter, Janet, the sum $5,- 
000. also clear that, after the promise give was made, Mr. 
Smith considered that was indebted his granddaughter in-the sum 
$5,000. 

our opinion, the evidence was insufficient show gift inter 
vivos, for the reason that Mr. Smith did not part with dominion 
control right dominion control the subject the alleged 
gift. Even though Mr. Smith had executed check for the purpose 
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making his granddaughter present the sum stated therein, the in- 
tended gift would not have been perfected until the check was paid. 
66. And, had Mr. Smith executed his written promise for the 
sum named gift his granddaughter, could not have been en- 
against him during his life nor against his estate after his 
death. Greenabaum Elliott, Mo. 25; Brooks Owen, 112 Mo. 251, 

Mr. Smith did not divest himself right control his 
the bank, against which intended draw check. The 
death Mr. Smith revoked the imperfect gift. 651. 

The appellant, among other authorities, cites the case Townsend 
Schaden, 275 Mo. 227, 204 1076. the Townsend Case the 
subject the gift was bonds, the obligations third person. The 
donor withdrew the bonds from bank, intending make gift 
them the donee. The donor, instead placing the bonds the 
hands the donee, put them vault ‘‘for Later, the donee 
took the bonds from the vault and retained them until she loaned them 
her brother. clear that the court found that the bonds were 
actually delivered the donee, thus recognizing the established rule 
that delivery essential element gift. 

the instant case the alleged donor failed matter law 
invest his granddaughter with title anything. merely attempted 
constitute himself the debtor his granddaughter. The transaction 
was nothing more than promise give, and was not enforceable. 
Harris Banking Company Miller, 190 Mo. 640, 629, 
(N. 790. The judgment affirmed. 


CLAIM AGAINST FAILED BANK FOR FUTURE 
RENT 


Varick Spring Corporation Co. Bank the United States, New York 
Court Appeals, 190 Rep. 647 


Upon the failure bank occupying its premises under lease 
the landlord will not permitted file claim for the rent be- 
come due during the remainder the term. Such claim too con- 
tingent and uncertain allowed participate with general claims 
the distribution the assets the estate. 

The premises question were originally occupied the Mer- 
Bank New York February, 1926, which bank was 
merged with the Bank United States May, 1928. The latter 
was closed December 11, 1930. The Superintendent Banks 
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continued possession the premises until August 15, 1931, when 
surrendered possession and elected repudiate the lease. The 
landlord filed claim for $185,666.67, the amount rent which would 
from the date the vacation the premises the termina- 
tion the lease April 30, 1946. was held, stated, that the 
landlord was not entitled receive dividends claim this 
character. 


Action the Varick Spring Corporation against the Bank United 
States for declaratory judgment. Judgment dismissing the complaint 
the merits (149 908, 268 272) was affirmed (240 App. 
Div. 968, 268 275), and plaintiff appeals. 

Affirmed. 

Samuel Sternberg and Louis Neustein, both New York 
City, for appellant. 

Martin Schenck, Byron Clark, Jr., Alexander Capron and 
David Kelly, all New York City, for Jacob Ruppert Realty Corpora- 
tion and others. 

Edward Feldman, Arthur Ofner, Warren Fielding, and 
Austrian, all New York City, for respondent. 


POUND, J.—Appellant, corporation, the owner 
premises known 137-141 Varick street the city New York. 
about November 19, 1925, leased the Central Bank 
New York the ground floor said building for the term beginning 
February 1926, and ending April 30, 1946, annual rentals fol- 
lows: 

From February 1926, February 1929, $8,300 per annum. 

From February 1929, February 1931, $10,300 per annum. 

From February 1931, February 1936, $12,000 per annum. 

From February 1936, April 30, 1946, $13,000 per annum. 

Rent was payable equal monthly installments advance the 
first day each and every calendar month during the term. 

The Central Mercantile Bank entered into posession the premises 
upon the commencement the term and continued possession 
thereof until about May 18, 1928, when was merged with the 
Bank United States under and pursuant the Banking Law (Consol. 
Laws, 487 seq.) the state New York. The Bank United 
States continued possession the said premises paying the rent 
therefor the first day each and every month and including the 
day December, 1930, for the month ending December 31, 1930. 

December 11, 1930, the Superintendent Banks took possession 
the business and assets the Bank United States pursuant the 
Banking Law the State New York for the purpose liquidating 
the same. that day the Bank United States was insolvent. Its 
assets were insufficient pay and the bank has been unable pay 
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its debts and obligations then matured and currently maturing. The 
bank still remains insolvent. 

July 1931, the Superintendent Banks notified the appel- 
lant that had elected repudiate the lease and that would va- 
cate the premises before July 31st. The premises were actually 
vacated the Superintendent August 15, 1931, and appellant was 
paid the Superintendent for the use and occupation the premises 
that date. 

The appellant never accepted any surrender the premises, but 
the contrary maintained that would not consider the lease can- 
celed and that would continue hold the bank under the terms 
the lease. 

Since the premises were vacated the Superintendent Banks 
August 15, 1931, they have remained vacant and The 
landlord has not sublet the same nor has received any rent pay- 
ment account the premises since that time. 

accordance with the provisions the Banking Law appellant 
filed claim for the rent accrue under its lease. The claim was re- 
jected and this action followed. 

this action the appellant demands judgment for the full amount 
the rent for the balance the term, viz., $193,000, less the amount 
paid the Superintendent Banks for the use and occupation the 
premises from December 11, 1930, August 15, 1931, viz., $7,333.33, 
net amount $185,666.67. Appellant further demands that the 
Superintendent directed set apart such sum $185,666.67, 
least the amount necessary pay dividends such claim equal 
the dividends paid other creditors the bank. further demands 
such sum the Superintendent directed pay dividends 
all rents which have the date the judgment 
entered herein and that directed further pay dividends rent 
monthly for the balance the term the lease. 

Respondent opposes the allowance the claim the ground that 
only such claims that were definite and certain when the Superintend- 
ent Banks took possession the assets the Bank United States, 
are entitled participate the distribution its assets; that appel- 
lant’s claim was then, and now contingent, and should, therefore, 
disallowed. 

The claim has been rejected below the ground that appellant’s 
for rent after the Superintendent took possession 
and uncertain that may not participate with the general 
claims the distribution the assets the bank. 

contended the appellant that when ordinary corpora- 
tion becomes insolvent, the only security which the creditors have 
the assets which constitute the trust fund, created and existing pay 
debts. Claims provable against the fund are primarily for 
technically called. When banking corporation becomes insolvent. 


| 
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the creditors have not only the security the assets but the additional 
security the stockholders’ liability, coextensive with that the bank, 
for all the contracts, debts, and engagements the bank (Banking 
Law, 120) based the constitutional provision imposing upon the 
stockholders liability for all the corporate liabilities every kind 
(Const. art. 7). This liability attaches when the contract entered 
into, regardless when debt ever created. Because the 
comprehensive nature the liability created the Constitution, the 
Banking Law does not provide for proof payment ‘‘debts’’ but 
refers throughout Neither the Constitution nor the Bank- 
ing Law makes any distinction between claims nor gives the holder 
claims which are certain and fixed priority preference over the holder 
claims which are contingent. 

Kottler New York Bargain House, 242 28, 35, 150 
591, this court said that controversy between landlord and 
assignee for the benefit creditors, the claim the landlord 
participate the assets reason deficiency rents accruing 
after the assignment must rejected. While this was dicta, was 
well-considered dicta. The court approved the rule the Massachu- 
setts courts (Deane Caldwell, 127 Mass. 242; Towle Commissioner 
Banks, 246 Mass. 161, 140 747) that such claims fall outside 
any possible statutory right share dividends ordered paid 
claims which existed when the Superintendent took possession. 

distinction may drawn between ‘‘debts,’’ ‘‘claims,’’ and ‘‘lia- 
and the provisions the Banking Law may construed 
such distinction, but would seem best adhere the 
rule stated Cardozo, J., and concurred the court. 

The judgment should affirmed, with costs. 


SPECIAL DEPOSIT ENTITLED PREFER- 
ENCE FAILURE BANK 


Spicer Round Prairie Bank Fillmore, Kansas City, Mo., Court 
Appeals, Rep. (2d) 121 


bank depositor authorized his bank sell certain bonds and 
apply the proceeds the purchase note held the bank. The 
bank sold the bonds and the proceeds the depositor’s 
general checking account. The bank, however, the meantime, had 
pledged the note and was unable deliver the depositor. 
The bank then failed. was held that, although the funds were 
deposited general checking account, the deposit was special 

_deposit for the purpose buying the note and that the depositor 
was entitled preference payment. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §145. 
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Action Spicer against the Round Prairie Bank Fill- 
more, corporation, and others. Judgment for plaintiff, and 
Harrison, Commissioner Finance, appeals. 

Affirmed. 

Grover Sparks, Savannah, for appellant. 

Booher Woolverton, Savannah, for respondent. 


SHAIN, J.—This action Spicer, plaintiff below, 
respondent herein, asking that claim which has against Round 
Prairie Bank Fillmore, Mo., banking corporation, adjudged 
preferred claim. 

disclosed that the said bank was closed the end the day’s 
business February 27, 1932, that the bank was taken charge 
Moberly, commissioner finance Missouri and placed charge 
Glenn Jackson, special deputy, for liquidation. 

appears that September, 1931, Mr. Barnes, cashier the bank, 
the claimant, Spicer, the bank and offered sell him 
$5,000 note which the bank had, and the occasion for calling Mr. 
Spicer was that under the existing conditions was advisable for the 
bank have the money hold the reserve. appears that the 
bank was solvent that time. appears that Mr. Spicer had United 
States bonds, and that same were charge the bank for safekeeping, 
and the asked Mr. Spicer make sale $5,000 worth these 
bonds buy the note. agreement sell the bonds and pur- 
chase the note was made, conditioned that new note caused the 
bank executed the payees and same secured deed 
trust 160-acre farm. appears from the record that the bank, 
through its cashier, undertook secure the new note, the same 
made payable direct Mr. Spicer, and the bank was also given the 
right make the sale the bonds, the proceeds which were 
used the transaction. 

The bank through its sold the bonds, deposited the proceeds 
the Mr. Spicer, gave him duplicate deposit, and en- 
tered the deposit the general checking account Mr. Spicer. 
appears that all times thereafter there was deposit Mr. Spicer’s 
account considerable excess the $5,000, and that, while Mr. Spicer 
continued check upon and deposit this account, all times 
kept said account sufficient funds fully carry out his part the 
agreement. shown that there were questions title and nego- 
tiations that delayed the bank the transaction. The $5,000 note held 
the bank had been placed collateral loan made from 
ent bank St. Joseph, Mo., and, when all other matters were ready 
for consummation, the St. Joseph bank refused return the note 
the Round Prairie bank. After the bank’s failure secure the return 
the note, the cashier informed Mr. Spicer this fact, using the 
following language: ‘‘Those American National Bank people have went 
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back their word with me, and causing back word 
with you about the note.’’ appears that this was the first knowledge 
that Mr. Spicer had this situation and this knowledge and the above 
explanation was made him the evening February 26th, before 
the bank closed close business February 27th. 

the close the evidence, the court took the case under advise- 
ment and March 31, 1933, entered judgment for the claimant, 
Spicer, respondent herein, adjudging him preferred claim the 


sum $5,000. 
From the above judgment, the commissioner finance has appealed. 


Opinion 
The appellants present that: 


The presumption is, that deposit general, the burden 
the depositor, this case the respondent, show that his deposit 
special. 

Even though deposit made, with such instructions 
the time make special deposit, remains under the control and 
direction the depositor, becomes general deposit. 

Even though checks were drawn which required any part 
the deposit $5,000.00 pay, the depositor had the right draw 
them and look the Bank for its payment, then the deposit became 
general. 

the relationship debtor and existed between 
plaintiff and the Bank, not entitled 


Respondent reply presents that: 


Relationships are created the conduct and agreements both 
parties; and the facts and surrounding the making 
deposit show special, the bank could not change its character 
wrongfully placing the credit the depositor his general 
checking account. 

Relationships are created the conduct and agreement both 
parties. 

The relationship between the parties was not that debtor and 
such appears with general deposit, but that principal 
and agent. The bank being agent with special sum its hands for 
specified purpose which was not applied; and can recovered 
trust deposit. 

Although the account was carried the general ledger that 
means decisive its character and may regarded mere 
item bookkeeping. 

Ordinarily lapse time alone does not constitute laches, but 
some change circumstances making inequitable grant relief 
essential. 

The $5,000 deposit mentioned was placed the bank virtue 
fraudulent representations and can recovered preference.’’ 


the Missouri law the duty the court, matters 
preference presented this case, determine the eauities. While 
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the conclusions reached the cireuit court are not binding this 
court review, still has been repeatedly stated our appellate 
courts that great weight will given the findings the 
court. 

The burden upon the claimant, respondent herein, show that the 
$5,000 issue was special deposit. 

The purpose and the intent the deposit must both enter into the 
solution the question, and must shown the evidence that 
the bank had, fact, contract right use the general 
one. Craig Bank Granby, 210 Mo. App. 334, 238 507; 
Missouri Mutual Association Holland Banking Co., 220 Mo. App. 
1256, 290 100. 

deposit may special though mingled with other funds. The 
bona fide contract between the parties must determine the issue. 
North Missouri Trust Co. Mexico, Mo. (Mattes Cantley) 
W.(2d) 412 (Mo. Central Coal Coke Co. State Bank 
Bevier, 226 Mo. App. 594, W.(2d) 188. 

must determine from the contract, testified both the 
claimant and the the bank, and from the conduct, not 
one party alone, but from the conduct both parties, whether 
the deposit was special general and the fact that the money was 
placed the claimant’s general checking account the cashier the 
bank not conclusive, but fact considered together with all 
other facts and circumstances evidence. Kelley Joplin State 
Bank (Mo. App.) W.(2d) 171. 

Change well lapse time must enter into the 
determination the equities involved claims for preference such 
herein involved. Wauer Bank Pendleton (Mo. App.) 
W.(2d) 167. 

The general rule that deposit, though special when made, may 
become general the after conduct the depositor, and the mere fact 
that the depositor has issued checks deplete his account below 
the amount specified not conclusive that the special deposit may 
not for other reasons become general. these matters, all mat- 
ters contract, the minds the contracting parties must meet. 
the proceeds the bonds issue were accepted the bank trust 
for certain and fixed purpose and the claimant all good faith left 
the designated proceeds the bank for the purposes the mutual 
agreement, then the mere conclusion the cashier what would 
have done the claimant had broken the agreement and presented 
check for the money, cannot work the end changing the deposit from 
special general. Equity looks the whole transaction and comes 
the aid those who with clean hands and good conscience have kept 
faith with the purposes the agreement. 

The expression the cashier the effect that the St. Joseph bank 
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was not keeping its word with the bank and thereby causing the bank 
back its word with claimant not conclusive that the agree- 
ment between the bank and claimant was terminated, the expres- 
sion may well relate matters delay matter termination. 
While the issue presented herein close one, still close study 
the law and the facts leads conclude with the court below that 
claimant entitled preference. appears clear that the bank 
assumed, through its act trustee the whole matter. 
The bonds, conclude, were taken over the bank trustee for 
claimant. was the bank that sold the bonds and received credit 
its correspondent bank, thereby augmenting its cash reserve. Thus 
was fully accomplished the purposes the bank entering into the 
agreement with claimant, respondent herein, and thus, conclude 
shown full compliance claimant with all conditions the agreement 
performed him. Under such circumstances the bank, con- 
was duty bound deliver claimant the note secured 
trust deed, restore claimant the amount proceeds the bonds. 
Preference for $5,000 all that asked for. conclude that the 
action the court conforms the law and the equities the 
case. 
Judgment affirmed. 


FORWARDING CHECK DIRECT DRAWEE 
BANK 


McGoldrick Lumber Co. Farmers’ Lumber Company Streeter, 
Supreme Court North Dakota, 254 Rep. 281 


North Dakota statute (Laws 1927, chap. 92) authorizes col- 
banks forward out town checks the banks which 
they are drawn, either direct through other collecting agencies, 
and draft other exchange payment. Under this 
statute, held that where check forwarded direct the 
drawee and draft issued the drawee payment the check 
refused payment because the failure the drawee the check, 
the debt payment for which the check was given was not paid and 
that the payee the check entitled collect the amount thereof 
from the drawer. 

The check involved this case was given the defendant the 
plaintiff payment for lumber. The check. was de- 
posited and forwarded the Federal Reserve Bank. This bank 
sent the bank which was drawn, and the drawee bank 
issued its draft another bank payment. Before the draft could 
presented, however, the drawee the check failed and the payee 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1176. 
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the check brought this action against the drawer, claiming that 
the debt had not been paid. 

The defendant contended that check payable cash, and 
that, the holder the check willing accept anything else 
payment, and drawee bank willing give it, the drawer the 
check not concerned, and, the holder, lieu money, accepts 
draft from the drawee bank, such acceptance amounts pay- 
ment. 


The court held that the statute referred to, authorizing the 
method collection followed this case, made the defendant com- 


pany liable its check until the final payment the collection 
the draft. 

There are decisions that are holding contrary this question. 
One them Stout Lumber Company Hayes, Fed. Rep. (2d) 
841, this case was held that where collecting 
bank mails check direct the bank which drawn and the 
drawee fails before its remittance draft can collected, the 
debt for which the check was given will regarded paid, even 
though statute provides that collecting bank may send checks 
direct the drawees and not liable for any resulting loss. 

Another decision holding contrary the above Terminal Gas 
and Supply Company Medford Auto Company, recently decided 
the Supreme Judicial Court Massachusetts, 189 Rep. 
805. The opinion Chief Justice Rugg follows this decision. 


Syllabus the Court 

Chapter the Session Laws 1927 provides method for 
the collection checks drawn upon, payable at, any other bank, 
savings bank, trust company, other financial institution located 
another city town, and checks sent out from the city town 
which the bank upon which the check drawn located; and the 
method provided for the collection such checks the absence 
special agreement the contrary law deemed agreed 
the drawer and the payee the check. 

Under chapter the Laws 1927, bank receiving such 
check for collection may its option forward such instrument for 
presentment collection directly the bank which drawn 
which made payable may forward through the Federal Re- 
serve Bank other recognized banking agencies, and payment 
such collection such bank other agency may accept the exchange 
draft the collecting payer bank, but the draft which may ac- 
cepted payment the check means good draft that will paid 
the ordinary course business. 

The banks through which the checks pass until they reach the 
payer bank are the agents the payee. The payer bank the agent 
the drawer, and, there negligence the part the payee 
his agents, and the draft which accepted payment the check 
not paid the ordinary course business through the fault the 
payer bank, the agent the drawer, the check not paid. 
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BURR, J., dissenting. 

Action the Lumber Company against the Farmers’ 
Lumber Company Streeter. From judgment favor the plain- 
tiff, the defendant appeals. 

Judgment affirmed. 

Chase and Rittgers, both Jamestown, for appellant. 

James Morris, Jamestown, and O’Hare, Cox Cox, Bismarck, 
for respondent. 


BURKE, J.—On the 24th day February, 1930, the Farmers’ 
Lumber Company, corporation Streeter, D., its check 
the Citizens’ National Bank Streeter, D., for the sum $1,976.56 
Lumber Company, Seattle, Wash., payment for 
lumber purchased the said Farmers’ Lumber Company 
from the Lumber Company. The check was received 
Seattle the 26th 27th February, and was deposited the 27th 
day February the McGoldrick Lumber Company the Old Na- 
tional Bank Spokane, Spokane, Wash. The check was forwarded 
the Old National Bank Spokane the Federal Reserve Bank 
Minneapolis, and received the said Reserve Bank the day 
March, 1930, and forwarded the Reserve Bank the same day 
direct the Citizens’ National Bank Streeter, D., cash 
remittance letter sent the said Citizens’ National Bank that date 
the amount $2,632.75. receipt said check, the said Citizens’ 
National Bank marked the check ‘‘paid’’ and charged the same against 
the account the Farmers’ Lumber Company the 6th day March, 
1930. that time the Farmers’ Lumber Company had deposit 
the Citizens’ National Bank Streeter, D., the sum $4,177.20, 
and the 24th day February, the date the check was issued, the 
Farmers’ Lumber Company had balance $6,059.59 the said 
Citizens’ National Bank. The Citizens’ National Bank, the time 
charging the said check the account said Farmers’ Lumber Com- 
pany, issued its draft for the amount said check the First National 
Bank Trust Company Fargo, D., forwarded the same the 
Federal Reserve Bank, where was received the 7th day March. 
The Citizens’ National Bank Streeter closed the 8th day March, 
1930, and the First National Bank Trust Company Fargo, D., 
refused payment the draft. the time issuing the draft, the 
Citizens’ National Bank Streeter had cash $3,289.36, and the 
date the closing the bank had the amount $2,494.97. the 
refusal the payment the draft, the Federal Reserve Bank’ Min- 
neapolis charged back the account the check the Old National Bank 
Spokane, which then turn charged back the account the 
Goldrick Lumber Company. The check, marked ‘‘paid’’ and charged 
against the account the Farmers’ Lumber Company, was placed 
its statement and delivered the lumber company with the monthly 


782 THE BANKING LAW JOURNAL 


statements canceled checks. Thereafter the Lumber 
Company brought this action against the Farmers’ Lumber Company, 
and the court made findings fact and conclusions law favorable 
the plaintiff, and from the judgment entered thereon the defendant 
duly appeals. 

The one question involved this case is, Was the indebtedness for 
the carload lumber paid the check the Citizens’ National Bank 
Streeter, which bank the drawer had funds pay the check? 

and that, the holder the check willing accept anything else 
payment, and drawee bank willing give it, the drawer the 
check not concerned, and, the holder, lieu money, accepts 
draft from the drawee bank, such acceptance amounts payment. 

support this theory appellant relies upon the case Haynes 
Equity Exchange First National Bank (N. D.) 246 37, 
437. that case the banks interested were the same town. 
The check was drawn upon one the banks and payable the other 
bank. was presented the same day that the check was issued. The 
drawer the check had the money the payer bank pay the check 
payment had been demanded but, lieu the cash, the 
payee bank accepted draft, and this court held that that was pay- 
ment. 

That case, however, not applicable the instant case. the in- 
stant case the banks are not the same town, and under the facts the 
case comes squarely under chapter the Session Laws 1927, 
which reads follows: ‘‘§ 6954A1. The Bank North Dakota, any 
national bank doing business this state, any state banking asso- 
ciation defined Section 5191A12 Supplement the 1913 
Compiled Laws, which shall cash, receive for application obliga- 
tion, for collection deposit and credit, any check, note, other 
negotiable instrument drawn upon payable any other bank, sav- 
ings bank, trust company, other financial institution located an- 
other city town, whether within without this state, may, its 
option, forward such instrument for presentment collection directly 
may forward through the Federal Reserve Bank, other recognized 
banking agencies, and payment such collection such bank other 
agency may accept the exchange draft the collecting payee 
bank. Such method collection shall, the absence special agree- 
ment the contrary, deemed agreed the parties and the 
forwarding bank and successive agencies shall not liable the owner 
depositor until actual final payment received the collection 
such exchange draft, and until such final collection the depositor, 
indorser, guarantor, surety any check, draft, other instrument 
received, deposited, cashed shall liable the bank 
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the extent any money paid out given account 
such instrument. 


however, the bank and every other agency through whose 
hands such instrument the proceeds thereof shall pass shall charged 
with ordinary business care, and shall liable for any lack thereof, 
for any default negligence its part resulting loss, but not for 
the default, negligence lack care any other agencies, and the 
owner depositor such instrument shall have cause action di- 
rectly against such bank, other agencies, for his damage loss 
account its default lack ordinary 


There claim that there was any neglect the part the plain- 
tiff any the banks through which the check passed, and the facts 
stipulated show that came the payer bank the regular and 
ordinary course business. This law provides method for the 
lection checks negotiable instruments received bank for ap- 
plication obligation, for collection deposit and credit, drawn 
upon payable any other bank, trust company, other financial 
institution located another city town, presented for acceptance 
payment another city town, whether within without this 
state, and, when received, such bank may its option forward such 
instrument for presentment collection directly the bank which 
the Federal Reserve Bank other recognized banking agencies, and 
payment such such bank other agency may accept 
the exchange draft the collecting payer bank. Such method 
collection shall, the absence special agreement the contrary, 
deemed agreed the parties. Such method collection 
does not apply checks issued one bank another the same 
town checks which are not sent out town out the city 
which the check drawn, for such the holder can the bank 
and demand payment cash, but, when the check upon banks 
another city town, when sent out any city town pay- 
ment obligation, the holder cannot present the check the payer 
bank and demand without great inconvenience himself 
the payer bank, and for this reason the intent the law provide 
method for the checks sent out town the regular 
course business through the mails. The drawer the check can 
protect himself making the check payable cash only, but, the 
check drawn the usual way without special agreement, the drawer 
deemed law have consented the statutory method 
such check, and, the absence negligence the part the payee 
his agents, there payment until the check draft which may 
have been issued payment actually paid cash. This permits 
payment the check draft, not bad draft, but one which will 
paid the ordinary course business actual cash. The banks 
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through which the check the instant case passed until reached the 
Citizens’ National Bank Streeter, the payer bank, were the agents 
the plaintiff, but the Citizens’ National Bank Streeter was the 
agent the defendant, and the failure pay the draft was the fault 
the agent the defendant and not the fault the plaintiff its 
agents. 

the case Farmers’ Merchants’ Bank Federal Reserve 
the United States Supreme Court had under consideration law 
North Carolina much the same chapter the Session Laws 
1927, and the court held that, ‘‘in the absence controlling decisions 
the state courts, the Supreme Court the United States will con- 
strue state statute permitting payment checks draft not 
authorizing payment bad draft.’’ 

The North Carolina statute was considered the Court 
Appeals the Cleve Craven Chemical Co., F.(2d) 711, 
62, viz.: ‘‘In the absence any special agreement the contrary, the 
mere acceptance creditor from his debtor the check third 
person, payable the creditor’s order, for pre-existing debt, not 
absolute, but merely conditional, payment, defeasible the dishonor 
nonpayment the check,’’ and then said: ‘‘The rule that acceptance 
the draft the drawee bank payment check releases the 
drawer can have application; for the reason the rule, the common- 
law requirement cash payment, longer exists, and the maxim ap- 
plies: ‘Cessante ratione legis, cessat ipsa lex.’’’ (The reason the 
law ceasing, the law itself ceases.) Referring the North Carolina 
statute, the court, citing the case Farmers’ Merchants’ Bank 
Reserve Bank, quotes from the opinion, viz.: 


the statute merely sought remove (when the drawer ac- 
the absolute requirement the common law that check 
presented the bank’s counter must paid gave the 
drawee bank the option pay exchange only certain cases, 
namely, when the check was ‘‘presented through any Federal Re- 
serve Bank, post office express company, any respective agents 
The option was limited because the only purpose the 
statute was relieve state banks from the pressure which, reason 
the common-law requirement, federal reserve banks were posi- 
tion exert and thus compel submission par clearance.’ 

Cleve White did not specify payment the face the 
check, they must held under the act 1921 have impliedly agreed 
that the Bank might pay exchange draft 
reserve deposits, should presented through the Federal 
Reserve 


Minnesota also has somewhat similar statute considered the 
ease Holdingford Milling Co. Hillman Farmers’ Co-Op. Cream- 
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ery, 181 212, 231 928, 929. this case the defendant 
mailed its check the plaintiff for $1,036.50. The plaintiff received 
the check its place business Holdingford, and immediately and 
the usual course business sent its depositary, the Stearns 
County Bank Albany, for collection, and reached the bank 
December 1927. was paid draft and forwarded the First 
National Bank Minneapolis, but the draft was not paid account 
the failure the Hillman bank. The court said: ‘‘The Hillman 
bank was defendant’s agent and its attempted payment defendant’s 
check with worthless draft did not become payment law for the 
goods plaintiff had sold and delivered defendant. That did not 
become payment was the fault defendant’s agent and not that 
plaintiff any its citing Cleve Craven Chemical Co., 
supra; Schram Askegaard (D. C.) F.(2d) 348. 

There merit appellant’s claim that said chapter applies 
the liability the collecting banks. Such law states specifically 
that such method collection shall, the absence agree- 
ment the contrary, deemed agreed the parties. The 
drawer and the payee are the parties, and they are deemed law 
have agreed the statutory method collecting the check. The pay- 
ment the check draft means payment good draft that will 
paid the ordinary course business cash. the instant case, 
the check was not collected, and the judgment must affirmed. 


FORWARDING CHECK DIRECT DRAWEE 
BANK 


Terminal Gas Supply Co. Medford Auto Co., Supreme Judicial 
Court Massachusetts, 189 Rep. 805 


Where check after being deposited the payee for collection 
forwarded through series banks direct the drawee bank 
and the latter issues its draft payment but fails before the draft 
can collected, the check will regarded having been paid and 
the debt, payment for which was given, will regarded 
having been satisfied. 

This the theory that checks are supposed collected 

eash, that the collecting bank represents the owner the check 
the transaction and that receives anything other than cash its 
peril. 

view the methods collecting checks universal use 
banks, the idea that checks out town banks should collected 
seems bit antiquated. The rule that check must 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1176. 
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collected cash cannot limited any one check but must 
apply all checks. There were three checks involved the present 
case. The payee deposited them and they came eventually into the 
hands the Federal Reserve Bank. This bank presented them 
along with many other checks the drawee bank for payment 
messenger. The total amount all the checks presented this 
particular time was approximately $123,000. accordance with 
his usual custom, the messenger took the drawee bank’s draft 
another bank for the amount the checks presented. This draft 
was refused because the failure the drawee the checks. The 
custom collecting this manner followed, doubt, because 
the obvious risks which would attend the collection messengers 
large amounts money currency. 

Compare this decision with the preceding decision, recently de- 
cided the Supreme Court North Dakota. One distinction 
noted between the two cases that North Dakota there 
statute which authorizes collecting banks forward checks direct 
the banks which they are drawn and receive exchange 
payment. 


Action the Terminal Gas Supply Company against the Med- 
ford Auto Company, Incorporated. From decision the Appel- 
late Division reversing finding for the plaintiff the sum $1,026.98 
and ordering judgment for defendant, plaintiff appeals. 

Order Appellate Division that judgment entered for defend- 
ant affirmed. 

Risk, Boston, for appellant. 

Lewis and Shaughnessy, both Boston, for appellee. 


RUGG, J.—This case was tried upon statement agreed facts 
substance follows: This action contract for merchandise 
sold and delivered the plaintiff the defendant. The items the 
declaration are not dispute, and the only question that payment. 
Saturday, October 1931, the defendant mailed the plaintiff 
three checks, drawn the Medford Trust Company, the defendant be- 
ing the maker, aggregating the amount its indebtedness. The de- 
fendant had all times between October 1931, and October 11, 1931, 
funds the Medford Trust Company, subject check, excess 
the amount these checks. the morning October the plaintiff 
received the checks and deposited them the Charlestown Trust Com- 
pany. The Charlestown Trust Company forwarded them the At- 
National Bank the same day, and October they were 
from the National Bank the Federal Reserve 
Bank. The Federal Reserve Bank October 1931, sent mes- 
senger the Medford Trust Company checks drawn it, including 
these three checks, and this messenger received return properly 
executed cashier’s check the Medford Trust Company, payable 
the Federal Reserve Bank, approximately the sum $123,000, drawn 
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the National Shawmut Bank Boston, representing the balance due 
the Medford Trust Company the Federal Reserve Bank its 
clearings, and the same day the Medford Trust Company charged 
the checks here issue the maker (the defendant the present 
case), stamped the checks ‘‘paid’’ and afterward, sometime between 
October and 10, delivered the checks the maker. The Medford 
Trust Company closed October The Federal Reserve 
Bank, October m., presented the $123,000 check the 
National Shawmut Bank for payment. The National Shawmut Bank 
refused payment, asserting was drawn against some uncollected 
funds, and about o’clock noon, October notified the Re- 
serve Bank that the Medford Trust Company been over 
the State. Neither the Medford Trust nor the Charlestown 
Trust Company member the Clearing the Federai 
Reserve Bank. The Federal Reserve Bank then charged the checks hack 
the Atlantie National Bank, which turn them back the 
Charlestown Trust Company, and turn charged them the plain- 
tiff. The plaintiff has not received any sums money account 
said checks. 

The case has not been argued the footing that the Charlestown 
Trust Company received the checks indorsed without restriction and 
gave credit for them the plaintiff its regular depositor cash 
drawing account without further understanding and thereby be- 
the purchaser the checks. Taft Quinsigamond National 
Bank, 172 Mass. 863, 387; Burton United States, 196 
283, 302, 303, Ct. 248, Ed. 482. Neither party has relied 
upon that principle. This decision has been rendered without consid- 
eration that principle and without determining whether the facts 
would warrant its application. 

plain that far concerns the defendant the checks were 
paid. When the checks were presented the Federal Reserve Bank 
the Medford Trust Company, the latter was conducting business 
usual. cash had been demanded for them, would have been given, 
because the defendant had his credit the Medford Trust Company 
funds excess the total the checks. The checks were surrendered 
the Medford Trust Company, and the Federal Reserve Bank received, 
instead cashier’s check the Medford Trust Company for 
the total sum due its clearings. The checks the defendant were 
thereupon the Medford Trust Company stamped paid, charged 
the account the defendant and delivered it. The Federal Re- 
serve Bank was not the agent the defendant. not necessary 
determine whether the Federal Reserve Bank was the agent the plain- 
tiff owner the checks, Lord Hingham National Bank, 186 Mass. 
161, 312, whether the Charlestown Trust Company had be- 
come owner the checks, Salem Elevator Works, Commissioner 
Banks, 252 Mass. 366, 370, 148 220. any event, the Federal 
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Reserve Bank was rightfully possession the checks for collection 
behalf the owner. For its own convenience chose accept the 
check the Medford Trust Company instead demanding 
and receiving money. had demanded and received cash, the de- 
fendant would have been discharged all liability because its checks 
would have been paid. far concerns the defendant, the duty 
the Federal Reserve Bank was accept cash, and acceptance any- 
thing else was its peril. receiving cashier’s check instead 
cash the the Federal Reserve Bank became the owner 
the proceeds the collection and owner had mingled the pro- 
ceeds with its other funds. The checks the defendant were paid. 
Whitaey. Mass. 308, Am. Dec. 762; Nineteenth Ward 
Bank National Bank, 184 Mass. 49, 670; Hecker-Jones- 
Jewell Milling Co. Trust Co., 242 Mass. 181, 185, 136 
165, 166, Ct. 296, Ed. 617, 1261; Douglas 
Federal Reserve Bank, 271 489, Ct. 554, Ed. 1051. 

Order Appellate Division that judgment entered for defend- 
ant affirmed. 


AMORTIZATION PLAN LIQUIDATE 
MORTGAGE 


Cade Union Central Life Insurance Co., United States District Court 
Texas) Fed. Supp. 832 


The plaintiff was indebted the defendant mortgage loan 
and plan was worked out amortize the debt. The plan called 
for the payment the debt installments over period twenty 
years. installment included portion the principal and 
interest per cent. was provided that, upon default, the 
principal and interest should become due and that the 
proceeds the sale the mortgaged property, after the payment 
principal and interest, should paid the plaintiff his heirs 
assigns. was held that the plan, since provided for the col- 
lection only such interest had the time the default, 
was not usurious. 


Equity. Suit Thomas Cade and wife cancel alleged 
usurious contract and for penalties against the Union Central Life 
Insurance Company and another, who filed cross-action reform 
mortgage contract and foreclose. 

Plaintiffs’ bill dismissed, and defendants’ cross-action granted and 
foreclosure decreed. 

Wilkinson Wilkinson, and Collins, Jackson Snodgrass, San 
Angelo, Tex., for complainants. 
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Locke, Locke, Stroud Randolph and Albert Sidney Johnson, all 
Dallas, Tex., for respondents. 


ATWELL, J.—In 1912, the complainants appealed the re- 
spondent insurance company for loan retire indebtedness against 
their home place. The loan was granted, and 1922 the new amortiza- 
tion plan that had been worked out the respondent for the use 
its customers was made use retire the 1912 indebtedness. The 
amount the unpaid principal, that time, was $2,650. The repay- 
ment this was planned installments $290.30 each, extending 
over period twenty years. These installments included part 
the principal and payment interest per cent. the expira- 
tion twenty years, the total returned the lenders was and 
would have been $5,888.78. $3,238.78 was interest. 

The acceleration provision, leaving out unimportant provisions, for 
its study, provided: ‘‘Now, the said Thomas Cade shall well and 
truly pay, paid, the order said, The Union Central 
Life Insurance Company, its successors assigns, the said several sums 
principal and interest, according the tenor and effect said notes 

and default shall made the payment any said 
notes, any interest thereon, any portion thereof, when the same 
shall become due and payable, then said notes, together with 
all accured interest thereon, shall, the option said company, its 
successors assigns, become once due and payable, without notice, 
and the said Louis Breiling, Trustee shall be, and hereby 
authorized and empowered sell the said property public 
auction for and receive the proceeds said sale, 
which shall applied, follows: Second. the payment 
said notes the amount said principal and all ac- 
interest thereon Third. The remainder, any there 
shall be, after payment principal and the interest 
said note shall paid Thomas Cade his heirs 

Mr. and Mrs. Cade maintain that under this written contract, the 
lender may demand and enforce sale, out the proceeds the 
property, the case default, not only the principal, but the $3,238.78 
interest, whether the time had run for its earning. 

They contend that the Texas usury statute and the interpretation 
and enforcement thereof the Texas courts require the lender re- 
spond statutory penalties the contract for the use the money 
shows the intent exact usurious rate. 

The respondent places different interpretation upon the contract 
and maintains that such reading harsh, unreasonable, and oppresive. 
claims that has never sought collect usury this any other 
loan, and that the contract was only meant give the right collect 
the principal and the earned interest, rather than any unearned interest. 
presented testimony tending show that had been engaged 
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lending money Texas for more than forty years; had loaned many 
millions dollars and had made many thousands loans. That all 
its transactions, constantly refused unearned interest and main- 
tained that had right and desire collect that which had not 
really accrued. Testimony was also offered tending show that when 
the amortization plan was placed use, its scriveners and attorneys 
worked over the forms and debated the result the wording therein, 
preclude any thought that its contracts might construed 
permitting the collection unaccrued interest. While maintaining 
that the contract between and the complainants did not justify the 
conclusion that authorized provided for the collection that which 
had not been earned, still, pleaded, such result were apparent 
the court, that was the result the mistake the parties. That 
neither nor the complainant intended that any such construction 
privilege should result, and having offered testimony its own ranks 
support such plea, fortified the same the testimony the com- 
plainants that they had nothing that sort mind the time the 
execution the instrument. 

While one will not permitted explain away the result plain 
words offering show harmless intent, the rule is, think, that 
where the words contract are such that two constructions may 
given it, one which lawful, and the other which unlawful, 
testimony cleanliness purpose may offered. Such cases 
Waggener, Pet. (34 399, Ed. 163; Omaha Hotel Company 
Ct. 301, Ed. 559; Mansfield Steel Corp’n (D. C.) 
(2d) 832; Equitable Trust Co. White Lumber Co. (D. C.) 
(2d) 60; Gunby Armstrong (C. A.) 133 417; Medical 
Arts Building Southern Finance Development Co. A.) 
(2d) 969; Atwood Deming Investment Co. (C. A.) 
(2d) 180, suggest. While the statement must considered its 
appropriate limitations, may also conceded that usury rests 
intent exact more than the legal limit for the use money. 

Likewise, parties erroneously draft their contract for repayment 
show viciousness intent that was not the heart, equity 
may relieve such wording. Hunt Rousmanier’s Administrators, 
Wheat. (21 S.) 174, Ed. 589; Allen Hammond, Pet. 
(36 S.) 63, Ed. 633; Bradford Union Bank Tennessee, 
How. (54 (U. 57, Ed. 49; Equitable Safety Insurance Co. 
Hearne, Wall. (87 494, Ed. 398; Ivinson Hutton, 
Ed. 52; Walden Skinner, 101 577, Ed. 963; Elliott 
derson, 168 573, Ct. 179, Ed. 584; Philippine Sugar 
Estates Development Co. Government, 247 385, Ct. 513, 
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Ed. 1177; Moffett Co. City Rochester (C. C.) 255; 
178 373, Ct. 957, Ed. 1108; Great Amer- 
ican Insurance Co. Johnson (C. A.) (2d) 847; Cert. Denied, 
278 629, Ct. 29, Ed. 548; Columbian National Life 
Ins. Co. Black (C. A.) (2d) 571, 128; Clarksburg 
Trust Co. Commercial Casualty Insurance Co. (C. A.) 
(2d) 626. 

Shropshire Commerce Farm Credit Company (Tex. Civ. App.) 
266 612; Id. (Tex. Com. App.) 181; Id., 120 Tex. 
said: ‘‘The court must give the terms the contract, fairly 
susceptible it, construction that will make legal, but has right 
depart from the terms which expressed make legal what the 
parties have made unlawful. the transaction was such 
render the intention the parties doubtful, the court would adopt that 
construction which would attribute them legal intention.’’ 

This thread righteousness construction runs through all the 
93, Am. St. Rep. 332; Hughes Bryson (Tex. Civ. App.) 
(2d) 898; Spiller Bell (Tex. Civ. App.) (2d) 634; Clement 
Seott (Tex. Civ. App.) (2d) 258; Walker Temple Trust 
Co. (Tex. Civ. App.) (2d) 826; Reynolds Mortgage Co. 
Thomas (Tex. Civ. App.) (2d) 1011; American Trust Co. 
Orson (Tex. Civ. App.) (2d) 779; Aetna Life Ins. Co. 
Foster (Tex. Civ. App.) (2d) 428; Marble Savings Bank 
Davis, (2d) 812, the Texarkana Court Civil Appeals, 
1934; Bankers’ Life Co. Miller (Tex. Civ. App.) (2d) 574. 

There nothing surprising the watchfulness the courts for 
the protection the borrower from the stealthy, the premeditated 
usurious lender. There reason, too, the refusal consider one 
wrongdoer who has never done wrong and who protests charge 
wrongdoing, especially when the language relied upon show such evil 
susceptible different and proper construction. The one who 
maintains one’s right the ‘‘pound flesh’’ doctrine stands dif- 
ferent group. The one who joins the use such words convey 
but one meaning also has his place. 

will noticed, reverting consideration the contract quoted 
above, that the expression, ‘‘sums and the parceling 
the funds after sale, the borrower fails meet his payments, sup- 
port the thought that the insurance company pressing here. While 
surface reading the acceleration clause might justify the conclusion 
that unearned interest, since was included the installment notes 
for all the period, should paid, more critical and charitable con- 
struction, which justified the paths above explored, results the 
conviction that the respondents are right. They did not intend it. The 
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The testimony 


contract does not plainly show that they intended it. 
all parties negatives it. 

The result that the complainants’ bill must dismissed. The re- 
spondents’ cross-action granted and forclosure decreed. 


PAYMENT NOTES BANK INSOLVENT 
CORPORATION 


Childs County Trust Co. New York, United States District Court 
(S. New York) Fed. Supp. 821 


The payment notes before maturity the maker corporation, 
which insolvent the time, the payee bank will not void 
preference under the Act where the bank 
understood that the payment was being made because the owners 
the corporation had decided liquidate its affairs and had reason- 
able ground for believing that the payment would result prefer- 
ence the bank over other creditors. 


Suit Edward Childs, trustee bankruptcy the estate 
Singer Furniture Corporation, bankrupt, against County Trust Com- 
pany New York. plaintiff’s exceptions special master’s report 
recommending that suit dismissed without costs. 

Suit dismissed. 

Zalkin Cohen, New York City, for plaintiff. 

Daniel Mooney, New York City (Saul Myers and Selden 
Bacon, both New York City, counsel), for defendant. 


PATTERSON, J.—Suit equity was brought the trustee 
bankruptcy Singer Furniture Corporation recover the sum 
$15,000 from the defendant bank. consent the parties the case 
was sent special master hear and report. The special master has 
reported favor the bank recommending that the suit dismissed 
without costs, and the case here exceptions filed the trustee. 
The bankrupt was New York corporation engaged business 
retail furniture dealer. One Kritzer, secretary the company, man- 
aged its affairs. His wife was also officer and director. The stock 
was owned entirely Kritzer, his wife, and his father-in-law. 
August 1928, the bankrupt was indebted the bank upon two notes, 
one for $7,500 due September 1928, and the other for like amount 
due October 1928. Both notes bore the indorsements Kritzer and 
his wife. August 1928, Kritzer stated the bank that the 
business was not making money had been decided liquidate it. 
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the same day, satisfaction the unmatured debt, paid the 
bank $5,000 the bankrupt’s check upon its account with the bank 
and executed four new notes, each for $2,500 and due August 20, 
August 31, September 10, and September 24. The new notes were made 
the bankrupt and were indorsed Kritzer and wife. they fell 
due they were paid the bank’s debiting them against the bankrupt’s 
account. These are the payments complained the trustee. 

There doubt that August 7th and continuously thereafter 
the bankrupt was insolvent, both the sense that its liabilities exceeded 
its assets and the sense that was unable meet its obligations 
they matured. Nor there the least doubt that Kritzer was aware 
the insolvency. For many months the business had been 
loss. the year ending May 31, 1928, there had been loss 
some $40,000, which reduced the then net worth according the books 
down $11,000. further loss $3,500 had been suffered for the 
month June. August 6th, the day before the $5,000 payment, 
the bankrupt sold for $600 such store fixtures did not abandon. 
These fixtures had been carried the books $20,000. this trans- 
action there was deficit the bankrupt’s own books $12,000; the 
real deficit was larger. the same time arrangements were made for 
the bankrupt vacate the store September 22, 1928, and for another 
concern move in. Two weeks later there was auction sale which 
practically all the merchandise was sold, realizing about $11,000. 
about the same time the bankrupt sold accounts receivable totaling 
$10,000 for $6,900. plain that the insolvency that existed 
August 7th became progressively worse until September 26th, when 
involuntary petition bankruptcy was filed. that time the bank- 
rupt had assets $20,000 against liabilities $60,000. 

The bankrupt had bank account other than that with the defend- 
ant. this account the daily balance during August and September 
ranged for the most part from $4,000 $17,000. August 6th was 
$10,534.24. bankruptcy was $10,036.35. 

Suit was brought June, 1929. The claim recover 
the $15,000 based two charges. The first that the payments 
were preferences voidable under section 60b the Act 
(11 USCA §96 b). The second that the payments were invalid 
under section the New York Corporation Law (Consol. 
Laws, 59), which then provided that transfer corporation 
should valid ‘‘when the corporation insolvent its insolvency 
imminent, with the intent giving preference any particular 
over other creditors,’’ except purchasers for valuable con- 
sideration without notice. 

The special master made findings fact and conclusions law 
favor the defendant. Among other things, found that the 
bankrupt had intent prefer the bank and also that the bank had 
reasonable cause believe that was being preferred over other 
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The bank now insists that reference consent the 
findings master the facts are conclusive supported any 
evidence. This doubtless the rule where the reference consent 
and hear and decide the issues the case. Kimberly Arms, 
129 512, Ct. 355, Ed. 764. But not the rule where 
the reference consent merely ‘‘to hear and report.’’ cases 
the latter type the master’s findings fact are treated more than 
advisory and the district judge has full power review them. Denver 
Denver Union Water Co., 246 178, Ct. 278, Ed. 649; 
Detroit Carrier Mfg. Co. Dodge Bros. (C. A.) F.(2d) 
Here the reference which was stipulated was one hear and report. 
The court therefore has the duty reviewing the facts. 

The trustee did not make out case voidable preference under 
section the Act (11 USCA 96). The proof does 
not show that the bank had reasonable cause believe that the pay- 
ments would result its being preferred over other creditors, and 
some such proof course necessary render reference voidable 
under the Act. The bank did know that Kritzer had de- 
cided wind the business, that wanted the maturities the 
notes shortened, and that and his wife were contingently liable 
the notes. That all that knew. Its part the transaction was 
passive one throughout. 

The case under the New York Stock Corporation Law raises other 
issues. For recovery this ground plaintiff must show that 
the time the transfers the financial condition the corporation was 
such that its insolvency was existent least imminent, and the 
insolvency referred this statute signifies inability meet its 
obligations they mature. Brouwer Harbeck, 589; Abrams 
Manhattan Brewing Co., 142 App. Div. 392, 126 844; Bielaski 
National City Bank (D. C.) F.(2d) 657. must also prove 
that preference was intended. There distinction between trans- 
fer made corporation which, though insolvent, has fair hopes that 
will pull through temporary emergency and pay all creditors 
equally, and transfer where realized that the chances are that 
other will not receive favorable treatment. the ques- 
tion intent, the question whether the transfer was made con- 
templation continuing business good faith, contemplation 
insolvency and winding impending fact. Van Slyck 
Warner, 118 App. Div. 40, 103 affirmed 192 547, 
724; Wills Venus Silk Glove Co., 170 App. Div. 352, 156 
115; Cardozo Brooklyn Trust Co. (C. A.) 228 333. 
But the plaintiff was not required, under the statute stood 
1928, make showing the state mind. How much 
the knew believed the debtor’s intent the 
effect the transfer significance. Brouwer Harbeck, supra; 
Bielaski National City Bank, supra. 
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this case the bankrupt was insolvent early August 6th. 
that date had ceased meeting its bills the ordinary course 
business. The existence intent prefer the bank equally 
was proved that August 6th Kritzer had decided wind 
the business September and was actual course liquidation. 
knew the condition the company and realized that all creditors 
would not fully paid. was his personal interest, however, 
make sure that the debt owed the bank was paid full, for and 
his wife were individually liable that debt. the bankrupt under 
his guidance commenced paying the bank off before maturity, order 
that Kritzer and wife might escape personal liability. There can 
doubt that this was Kritzer’s motive arranging for accelera- 
tion the notes. this respect the situation similar that 
Grandison Robertson (C. A.) 231 785, and Kolkman 
Manufacturers’ Trust Co. (C. A.) F.(2d) 659, where officers 
who had indorsed commercial paper for their companies saw that 
the companies paid those particular obligations before the debacle. 
See, also, Smith Powers (D. C.) 255 582. 

The point made the bank that even the payments were de- 
clared void, the effect would merely increase $15,000 the bank- 
rupt’s balance the date bankruptcy, against which the bank would 
have the right set off the $15,000 notes. The answer that the 
deposits that are the objectionable transfers—deposits made in- 
solvent debtor give the bank the means applying them pay- 
ment the notes using them set-off. This certainly the 
rule laid down the Circuit Court Appeals the Kolkman Case, 
supra, and also Matters Manufacturers’ Trust Co. (C. A.) 
F.(2d) 1010, 1013. Upon the facts the present case there 
question but that Kritzer from August 7th meant deposit and 
leave deposit enough money clear off the new notes that had 
executed. The fact that deposited more does not change his intent. 
But the bank’s point meritorious the balance $10,534.24 
the bankrupt’s account August 6th. There proof that any 
the deposits that made this sum had been placed there with prefer- 
ential intent. this extent, therefore, the bank would have the right 
set-off. Kolkman Manufacturers’ Trust Co., supra; Matters 
Manufacturers’ Trust Co., supra. 

The further point made that there were two responsible indorsers 
the notes, that the transaction the bank lost its right recourse 
against them, and that this constitutes the bank purchaser for value 
within the meaning the New York statute. The point good one 
where indorsers have nothing with the preferential payment 
(Perry Van Norden Trust Co., 192 189, 804), but 
not where they participate (Kolkman Manuufacturers’ Trust 
Co., supra). Here Kritzer played the leading part the affair, both 
what happened August 7th and the later preferential de- 
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posits made the bankrupt. then was not discharged and the 
bank lost right recourse against him. But the case otherwise 
with his wife. Though officer and stockholder the bankrupt, she 
took part running the business and apparently had nothing 
with the building the deposits. Under such circumstances must 
held that the bank lost its rights over against her and was pur- 
chaser for value without notice all the payments. Matters 
Manufacturers’ Trust Co., supra, page 1014 F.(2d). 

While the master was error finding that the bankrupt had 
intent prefer the bank, was right concluding that the bank was 
purchaser for value without notice within the meaning the New 
York statute and that the suit should dismissed the merits. 

The bill will accordingly dismissed. 


RIGHT SET OFF DEPOSIT AGAINST 
UNMATURED BOND 


Borough Neptune City Seacoast Trust Co., Court Chancery 
New Jersey, 173 Atl. Rep. 604 


Upon the failure bank, city, which has deposit the 
bank, may set off the deposit against its liability bonds owned 
the bank though the bonds have not matured the time the 
failure. 


Suit the Borough Neptune City against the Seacoast Trust 
Company, liquidation, charge William Kelly, Commissioner 
Banking and Insurance the State New Jersey. 

for complainant. 

Samuel Hampton, Asbury Park, for complainant. 

John Milton, Jersey City, for defendant. 


BERRY, C.—When the Seacoast Trust Company suspended and 
was taken over the Commissioner Banking and Insurance De- 
22, 1931, was the owner certain serial coupon bonds the 
aggregating $27,000, none which were then due, but 
become due periodically from July 1932, February 1945. 
the same time, the complainant borough had deposit with the trust 
company, subject check, the sum $50,496.09. $16,000 the 
bonds the borough defaulted the payment interest February 
1932; and like default the remaining $11,000 July 
1932; and both defaults continue date. The borough has elected 
treat these bonds presently due and has demanded set-off its 
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deposit pro tanto against the amount due for principal and interest 
the bonds. This the commissioner refused allow; hence this suit. 

Chapter 255, 1931, 641 (Comp. St. Supp. 221—22, 221— 
24), which amendment our act concerning trust companies, 
authorizes the Commissioner Banking and Insurance, upon taking 
possession the property and business trust company, his dis- 
eretion compound and settle with any debtor creditor ‘‘and 
case mutual dealings between the trust company and any person 
allow just set-offs favor such persons all cases which the 
same ought allowed according law and equity.’’ This language 
identical with that contained section our Corporation Act 
Comp. St. 1910, 1643, 66) and probably had its origination 
act entitled ‘‘An Act prevent frauds incorporated companies,’’ 
passed February 16, 1829. 1829, 58, Elmer’s Digest, 32. 
Decisions construing any these acts are pertinent this controversy, 
are also, but lesser degree, those decisions construing the act 
concerning set-off Comp. St. 1910, 4836, seq.), the history 

The relation between bank and its depositors that debtor and 
and the bank may set off against general deposit debt due 
from the depositor. Tufts People’s Bank Trust Company, 
Law, 380, 792. The converse also true. The depositor 
debtor may demand that his deposit set off pro tanto against the 
debt due from him insolvent bank. State Bank Receivers 
Bank New Brunswick, Eq. 266. See, also, Receivers Peo- 
ple’s Bank Paterson Savings Bank, Eq. Receivers 
Paterson Gas Light Company, Law, 283; Roseville Trust Com- 
pany Barney, Law, 550, 343. That the debt due 
the bank from the depositor was not due the time the bank closed 
does not matter. Leech Campbell 103 Eq. 119, 
142 364; Shields John Shields Construction Company, 
21, 1022; Rogosin City Trust Company, 107 Eq. 79, 
151 834. matters strict statutuory set-off distinction has been 
made between the note other obligation due the debtor 
claiming the right set-off and note due him. the latter case 
has been held that may elect treat his own debt presently due 
and become entitled the set-off, while the former said that, 
cannot accelerate the maturity the debt due him, cannot 
456) but the language our trust company act above quoted 
being broader than the language the act concerning set-off, not 
necessary here rely upon that distinction. Shields John Shields 
Construction Company, supra. 

due the bank from depositor may set off against his deposit al- 
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though the debt not yet due; but claimed that there proof 
insolvency here. The Commissioner Banking and Insurance has 
furnished with copy the resolution the board directors 
the Seacoast Trust Company which resulted his assuming control. 
reads follows: 


Trust Company 
Park, 
Meeting 
December 22, 1931. 


that reason abnormal withdrawals and inability 
obtain cash, the Board Directors deems unwise continue business, 
and requests the Department Banking and Insurance take charge 
that the assets may fully conserved for the 


That spells insolvency under section the General Corporation 
Act Comp. St. 1910, 1640, 65, amended 1912, 535 
[Comp. St. Supp. The answer the Commissioner 
Banking and Insurance filed this cause says ‘‘that highly im- 
probable that the creditors will realize dividend equal the amount 
their respective deposits with the Seacoast Trust This 
would appear admission insolvency; but irrespective 
that, conceived that unless the trust company were insolvent, 
either technically absolutely, December 22, 1931, then the Com- 
missioner Banking and Insurance had power act. Koch 
Morsemere, 107 Eq. 516, 153 498; Smith Washington Cas- 
ualty Insurance Company, 110 Eq. 122, 159 510. 

has been held that the act prevent frauds incorporated 
companies, above referred to, and section the General Corporation 
Act are essentially bankrupt acts (State Bank Receivers Bank 
New Brunswick; Receivers People’s Bank Paterson Savings Bank; 
Receivers Paterson Gas Light Company; Shields John Shields 
Construction Company, supra); that under these acts the doctrine 
set-off not confined legal set-offs, but refers just set-offs and 
specifically directs the allowance set-offs when they ought al- 
lowed according law and equity; and that insolvency cases the 
act confers upon the receivers equitable powers which they are exer- 
according the justice the case. State Bank Receivers 
Bank New Brunswick, supra. The language the trust company 
act being identical with the acts under consideration the cited, 
the same construction must placed upon it. Quite irrespective 
statute, however, this court has inherent jurisdiction allow just set- 
offs proper cases and where the ends justice demand it. The right 
existed common law and was exercised the Court Chancery 
England early 1675. Receivers Paterson Gas Light Company, 
supra. The presence the language concerning set-offs the trust 
act and other similar acts explained the necessity for 
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legislative authority receivers insolvent corporations and the 
Commissioner Banking and Insurance charge closed banks were 
themselves exercise equitable powers. assumed that this neces- 
sity was recognized the Legislature and was the motive behind these 
provisions the acts. But such authority was necessary confer 
the power upon this court. parte Stephens, Vesey, 2426, 
Lord Eldon said: ‘‘As the doctrine set-off, not necessary 
say much. This court was possession it, grounded upon prin- 
ciples equity, long before the law interfered. true, where the 
court does not find natural equity, going beyond the statute, the con- 
struction the law the same equity law. But that does not 
affect the general doctrine upon natural equity.’’ 

And see Modern, 214 (1675). Receivers Paterson Gas Light 
Company, supra, Chief Justice Green, page 290 Law, 
said: ‘‘It has been formerly supposed, and frequently asserted (until 
the error was demonstrated Mr. Christian), that the general right 
set-off was introduced into the law the expired bankrupt act 
the 4th and 5th Anne, chap. 17, which first expressly mentioned. 
But that learned person has clearly shown that the course adjusting 
the balance was previously adopted practice, and confirmed the 
decisions courts law. Eden’s Bank. Law 186 Chapman 
Derby, Vern. 117 

The trust arising out the Seacoast Trust Company matter now 
under the supervision this court pursuant petition the Commis- 
sioner Banking and Insurance that end (Docket 91, 331). 
must administered according the rules and principles equity, 
applied this court. 

The commissioner relies upon the case Hannon Williams, Re- 
ceiver Mechanics’ Laborers’ Savings Bank Jersey City, 
Eq. 255, Am. Rep. 378, which depositor insolvent savings 
bank was held not entitled set off deposit her credit against the 
amount due from her upon bond and mortgage held the bank, but 
the case not point. was there held that the ordinary laws 
set-off between debtor and did not apply; nor did other stat- 
utory laws set-off, such that now under consideration, have any 
application. The bank there involved was savings bank having 
stock stockholders. The depositors were likened the stockholders 
ordinary bank and were held the owners all the bank’s 
assets. the other hand, the assets trust company are owned 
the stockholders who may may not depositor-creditors. 
true the assets the trust company are first applicable the payment 
the trust company’s debts; but case insolvency the rules 
set-off applicable other insolvent corporations necessarily apply. The 
bank was there held trustee. See, also, Stockton Bank, 
And Stockton Bank, supra, the relation between the savings bank 
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and its depositors was likened that trustee and cestuis que trust. 
Chancellor Runyon there said (at page 167 Eq.) ‘‘The fact 
that one the cestuis que trust has borrowed from the trust money, 
which fact the common property himself and his fellow-de- 
positors, and continues owe the time the making the de- 
insolvency, will not give him any advantage over the other de- 

was recently held this court the matter West Orange 
Trust Company (Docket 93, 581), unreported opinion, that 
municipality was entitled have its deposit set off pro tanto against 
its notes held insolvent bank and not due the time the bank was 
taken over the Commissioner Banking and Insurance. know 
decision this state which has been held that the bonds 
municipality, distinguished from notes, may set off against the 
deposit that municipality closed bank, and have been referred 
none counsel. But there difference principle between 
the West Orange Trust Company Case and that now before the court. 
Nor there any magic the name (bond note) which the obliga- 
tion municipality known. Both are evidences debt and the 
doctrine set-off applicable any claim which, under rules com- 
mon-law pleading, might have been the subject action in- 
debitatus assumpsit. Godkin Bailey, supra. 


The complainant entitled the set-off claimed. 


NOTICE DISHONOR CERTIFICATE 
DEPOSIT 


O’Neal Clark, Supreme Court Alabama, 155 So. Rep. 562 


The plaintiff was the owner certificate deposit issued 
national bank which had closed the time the certificate matured. 
The defendants, who were officers stockholders the bank, had 
indorsed the certificate before was delivered the plaintiff. The 
certificate was not presented the bank maturity, but prior 
maturity, the plaintiff filed with the receiver claim against 
the bank. was held that presentment for payment was excused 
the fact that the bank was closed when the certificate matured. 

was also held that the fact that presentment was excused did 
not excuse the giving notice dishonor and that the failure 
the plaintiff give such notice discharged the indorsers from lia- 
bility. 

was further held that the fact that the indorsers were stock- 
holders the national bank which issued the certificate and sub- 
ject the statutory double liability did not excuse the failure 
give them notice dishonor. 
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Action assumpsit Franklin Clark against Dudley O’Neal, 
son, and others. From judgment for plaintiff, the named defendants 
appeal. 

Reversed and remanded. 

The following the claim filed plaintiff against the estate 
O’Neal, deceased: 


State Alabama, Covington County. 
Deceased 

Dr. Franklin Clark, hereby file with you, administrator 
aforesaid, claim against the estate O’Neal, deceased, fol- 

deposit issued the Andalusia National Bank, 
Andalusia, Alabama, issued January Ist, 1932, the undersigned, 
Dr. Franklin Clark, for $12,000.00, with interest the rate 
quarterly, payable twelve months after date, true and correct copy 
said certificate deposit being hereto attached exhibit ‘A,’ and 
made part this claim, and said certificate deposit separately 
endorsed and the payment thereof guaranteed McLeod, 
O’Neal, Milligan, Henderson, and O’Neal, and the 
amount due said certificate deposit $12,000.00, with interest 
thereon since January Ist, 1932, and said O’Neal, was jointly 
and severally liable, endorser and guarantor, for the payment 
thereof. Said certificate deposit property, and hereby file 
statement the same claim against the estate the said 
O’Neal, deceased, within the time required law. 

Franklin Clark. 
State Alabama, Covington County 

me, Lillian Baldwin, Notary Public and for said 
County and State personally appeared Dr. Franklin Clark, who, 
being first duly sworn, deposes and says, that the foregoing 
against the estate O’Neal, deceased, and which his favor, 
was due January Ist, with thereon since January Ist, 
1932; that unpaid and that the amount therein stated true and 
correct, after allowing all proper credits and offsets. 

Franklin Clark. 

and subscribed before this the 2nd day January, 
1933. 

Baldwin 


Powell, Albritton Albritton, Andalusia, for appellants. 

Baldwin, Andalusia, for appellee. 

J.—The questions presented this appeal concern the 
liability indorsers certificate deposit issued bank. 

Indorsers claim discharge for want presentment and notice 
dishonor. 

Following the order which questions are presented brief, 
consider the cause the merits, presented the evidence, which 
without dispute. 
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January 1932, the Andalusia National Bank issued Dr, 
Franklin Clark, plaintiff, certificate deposit for $12,000 usual 
form ‘‘payable the order himself months after date the re- 
turn this certificate properly endorsed. Interest payable 
quarterly.’’ 

part the transaction, and before the delivery such cer- 
Henderson, and O’Neal, officers, directors, stockholders the 
bank, indorsed the same the back blank. 

Dr. Clark was, the time, depositor the bank, having gen- 
eral deposit sum greater than the amount the certificate, and, 
execution the certificate, drew his check favor the bank for 
like amount, and same was charged against his checking account. 

Without question the indorsers were original parties the instru- 
ment, given consideration his leaving the money the bank, just 
had made time deposit the first instance the security 
such indorsement. 

October 1932, before the maturity the certificate deposit, 
the bank failed, closed its doors, and receiver took charge for liquida- 
tion under the national banking laws. occupied the same offices, 
kept regular hours for the business liquidation and including 
the date maturity, January 1933. 

The instrument was not presented for payment maturity. was, 
prior maturity, filed with the receiver claim against the closed 
bank, and there remained date maturity. 

O’Neal, one the indorsers, died, and administrator his 
estate was appointed prior the maturity the instrument. 

January 1933, the date maturity (January being 
Sunday), Dr. Clark filed the probate court verified claim against 
his estate, which set out the report the case, and the same 
day caused copy handed Dudley O’Neal, the administrator 
such estate. 

notice dishonor shown have been given appellant 
Henderson until February 23, 1933, when letter was written demand- 
ing payment from him party who had guaranteed the payment 
the claim. 

The indorsers resided the town Andalusia. 

Prior the Uniform Negotiable Instruments Law, which has been 
force Alabama for more than quarter century, there was 
great want harmony the legal status indorsers this class 
the decisions several states. 

Alabama, they were held indorsers, prima facie least, 
and within the rules the commercial law touching presentment for 
payment and notice dishosor. Carrington Odom, 124 Ala. 529, 
So. 510; Marks First National Bank, Ala. 550, Am. Rep. 
620; Hooks Anderson, Ala. 238, Am. Rep. 745. 
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the present law his liability defined that ‘‘in- 
dorser.’’ Code, 9090; Copeland Keller, 221 Ala. 533, 129 So. 571; 
O’Neal Peaden (Ala. Sup.) 151 So. 877. 

indorser who indorses without qualification engages 
that (the instrument) dishonored and the necessary pro- 
ceedings dishonor duly taken, will pay,’’ ete. Code, 9092. 


certificate deposit, such here involved, having all the require- 
ments negotiability defined law, negotiable instrument. 
effect, promissory note. First Nat. Bank Abbeville Capps, 
208 Ala. 235, So. 112; Elmore County Bank Avant, 189 Ala. 425, 
So. 509; O’Neal Peaden, supra. 

Without question, therefore, this instrument subject the re- 
quirements law touching presentment for payment and notice dis- 
honor. 

The Negotiable Instruments Law quite inclusive, apt, and con- 
cise terms, designed advise all parties commercial paper 
their legal rights and duties. 

Touching presentment for payment, the statute declares: Ex- 
herein otherwise provided, presentment for payment neces- 
sary order charge the indorsers.’’ Code, 9096. 

The statute further declares: ‘‘Presentment for payment dis- 
pensed with: (1) Where after the exercise reasonable diligence pre- 
sentment required this chapter cannot Section 9108, 
Code. 

What are the requirements the chapter presentment this 

The instrument was payable bank, the issuing bank, who was 
also the maker, the party due make payment. 

the instrument payable bank, presentment for pay- 
ment must made during banking hours, unless the person make 
payment has funds there meet any time during the day, 


which case presentment any hour before the bank closed that 
day Section 9101, Code. 


This contemplates, course, open going bank, functioning 
bank, with whom people can the business done bank. 

not necessary beyond our own decisions for the law 
presentment the instant case. 

Calkins Vaughan, 217 Ala. 56, 59, 114 So. 570, 573, said: 


the duty the holder this note present for pay- 
ment the time and place specified, the following points are settled: 
(1) The fact that the maker has funds the bank designated 
the place payment excuses presentment there during banking hours, 
but presentment nevertheless required made some time be- 
fore the bank closed. Code, 9101. (2) The fact that the maker 
insolvent the time for payment does not excuse presentment the 
time and place specified. Stocking Conway’s Ex’rs, Port. (Ala.) 
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260; Lee Bank Spencer, (Mass.) 308, Am. Dec. 734; 
Corp. Jur. 689, 963, and cases cited note 57. (3) Where place 
for payment specified, presentment must made there (Code, 
9099), can done the exercise reasonable diligence (Code, 
9108). (4) the place specified has ceased exist, presentment 
there will excused; and that case personal presentment the 
maker another place not required. Roberts Mason, Ala. 373. 

decisive question here whether the specified place pay- 
ment—the Merchants’ Bank Montgomery—had ceased exist, 
such sense excuse presentment the note for payment. That 
question, seems us, permits only one answer. The Merchants’ 
Bank had gone out business, and ceased function bank. 
business sense—in the sense which was designated the note, 
and known the public—it had utterly ceased exist. was not 
continued place business, place where negotiable instru- 
ments could presented and handled, and paid, the fact that 
liquidating agent, operating under the authority the state banking 
department, maintained office somewhere Montgomery for the 
purpose solely winding its affairs. 

are constrained the conclusion that the Merchants’ Bank, 
place for presentment and payment, had ceased exist, and that 
plaintiff was excused from making presentment there, and was not re- 
quired make elsewhere.’’ 


The case Roberts Mason, Ala. 373, cited the above excerpt, 
apt authority the point. Some courts and text-writers, have 
inaptly treated that case holding presentation the Bank 
Mobile, under the facts that case, sufficient presentation. the 
contrary, the case holds the presentation the Bank Mobile in- 
effectual for any purpose. Page 378 Ala. Without reviewing the 
facts, the holding aptly stated the fourth headnote follows: 
office discount, Mobile, having been disposed of, pre- 
vious the maturity the note, the Bank the United States 
the Bank Mobile, and the latter made the agent the former, 
‘for settling the affairs the office discount,’ did not make 
necessary for the endorsee demand payment the Bank Mobile.’’ 

See, also, Daniel Negotiable Instruments (7th Ed.) 1289. 

The fact that the receiver winding the affairs the closed bank 
was the banking place the day maturity can make difference. 
had connection whatever with honoring dishonoring paper 
presented for payment. Neither nor any one else could act for the 
bank making payment. bank, had ceased exist. was not 
mere question inability pay case insolvency bank- 
ruptey, but want lawful authority function with regard the 
presentation paper for the purpose binding indorsers. 

hold, under the law, presentment was dispensed with excused 
the case bar. 

Dealing with the question notice dishonor, the statute de- 
‘‘Except herein otherwise provided, when negotiable in- 
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strument has been dishonored nonacceptance nonpayment, notice 
dishonor must given the drawer and each indorser, and any 
drawer indorser notice not given discharged.’’ 
Section 9114, Code. 

Notice dishonor made condition the liability indorser, 
law-made condition, written into the contract. not question 
knowledge dishonor, otherwise acquired, nor injury the in- 
dorser from want notice. The law takes these issues out such 
transactions. Stocking The Ex’rs Conway, Port. 260; High- 
tower Ivy, Port. 308; Adams’ Adm’r Torbert, Ala. 865; 
Winter Coxe, Ala. 207; Daniel Negotiable Instruments (7th 
Ed.) 

The mere fact that presentment cannot made the maker, and 
therefore excused, means dispenses with the necessity give 
notice dishonor the indorser. Calkins Vaughan, supra; High- 
tower Ivy, supra. 

question inability give notice arises the instant 
The statute makes provision for giving notice the death the in- 
dorser. Code, 9121. 


herein otherwise provided.’’ Code, 9114, leads ex- 
such provisions. 

dishonor may waived, either before the time giv- 
ing notice has arrived, after the omission give due notice, and 


the waiver may express implied.’’ Section 9131, Code. 


question waiver presented pleadings proof the 
present case. 

Code, 9135, defines other cases which notice dishonor not 
required given indorser. The only one claimed have 
bearing this case is: ‘‘(3) Where the instrument was made ac- 
for his Section 9135, Code, subd. (3). See, 
also, Code, 9106. 

The fact that the indorsers were officers stockholders the bank- 
ing corporation, lending their credit the bank forwarding bank- 
ing business which they had interest, does not render them ac- 
indorsers. The question one primary liability. 
the indorser not the person receiving value, not the debtor due 
pay, but entitled recourse against the maker, case compelled 
pay, entitled notice dishonor, ete. Morris Birmingham 
National Bank, Ala. 511, 513, So. 606; Holman Whiting, Ala. 

the great weight authority the interest stockholder 
officer the corporation whose paper indorses does not render the 
instrument one made for the indorser’s accommodation. 
Coxe, Ala. 207; Brannan’s Neg. Instruments Law, 115, pp. 868- 
700; Nolan Motor Co., Tenn. 667, 195 581; 
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Case McKinnis, 107 Or. 223, 213 422, 167; Farmers’ 
Merchants’ Nat. Bank Fort Worth Head (Tex. Civ. App.) 268 
992; Edwards Bryan, 214 Ala. 441, 108 So. 

Appellee (plaintiff) argues that because the statutory liability 
stockholders national banks creditors the bank for amounts 
equal their several holdings stock, notice dishonor excused. 
USCA 63, 64, and 65. 

The position untenable. 

This feature the national banking law provides fund way 
additional security for the indebtedness such banks. 

secondary, not primary character. contractual, that 
inheres the ownership stock, and may regarded original 
obligation, just the indorsements here are original. See notes 
USCA and 65. 

This liability wholly apart, does not grow out the indorsement 
here involved. does not render the instrument one for the indorser’s 
accommodation. Rather the contrary, the indorsement the paper, 
and thereby obtaining the deposit, adds distinct and separate burden, 
way security, not dependent the indorsement any way. 

are opinion, therefore, that nothing shown the instant case 
excused the giving notice dishonor these indorsers, and failure 
give same resulted their discharge. 

This brings consider whether the written claim filed with 
the administrator the estate O’Neal, deceased, was suffi- 
cient notice dishonor. 

The statute prescribes what notice sufficient, saying: ‘‘The notice 
may writing merely oral and may given any terms which 
sufficiently indentify the instrument and indicate that has been dis- 
honored nonacceptance nonpayment.’’ Section 9119, Code. 

This rather liberal rule the same substance that prevailing 
Alabama before the adoption the Uniform Negotiable Instruments 
Law. Searbrough City National Bank, 157 Ala. 577, So. 62, 131 
Am. St. Rep. 71; Martin, Dumee Co. Brown, Shipley Co., 
Ala. 448. 

The present notice sufficient indicate the administrator that 
the debt was still unpaid and that the owner looked the estate, 
virtue indorsement guaranty, but does meet the requirements 
notice dishonor? The statute clearly defines ‘‘dishonor,’’ saying: 


instrument dishonored nonpayment when: 

duly presented for payment and payment refused 
obtained; 

Presentment excused and the instrument overdue and 
unpaid.’’ Section 9109, Code. 


Can said the instant notice carries any information these 
facts which constitute dishonor? 


q 

q 

q 

q 

4 

q 

q 
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Saltmarsh Tuthill, Ala. 390, 402, this court said: ‘‘The rule 
adopted the American courts said far more liberal than that 
generally maintained the English courts, and proceeds upon the 
ground that sufficient state the notice, that the bill note 
has not been paid, and either expressly implication, that the 
holder looks the indorser for reimbursement indemnity. If, how- 
ever, there statement the dishonor the paper, nor any thing 
from which can fairly implied, that due presentment has been 
made, the notice would seem fatally defective. Story Prom. 
Notes, 

Mr. Daniel says: ‘‘The mere statement that the bill note un- 
paid not alone sufficient intimate ‘reasonable intendment’ that 
the bill note has been dishonored, for the holder may not have used 
due diligence presenting it; and therefore something more must ap- 
pear, according the weight and number authorities the ques- 
Daniel Negotiable Instruments (7th Ed.) vol. 1138, 
1207. 

the paper payable bank, and the notice shows was 
the bank maturity, this shows sufficient presentation. Rosenthal 
Levine, 128 Me. 447, 148 675. 

such information appears here. are constrained weight 
well-reasoned authority hold the notice here was insufficient. See, 
also, pp. 1223, 1263, 446, 489; Brannan’s Neg. Ins. Law, 
96. Reversed and remanded. 


DEPOSIT BANK ESTATE FUNDS 
COMMERCIAL DEPARTMENT 


Uyeda Dienfendorf, Commissioner Banking, Supreme Court 
Idaho, Pac. Rep. (2d) 


Idaho bank deposited its commercial department funds 
which held its trust department administrator estate. 
without giving the trust department collateral security 
quired the laws the state. Upon the failure the bank 
was held that the estate was entitled preference payment. 


Proceedings Sano Uyeda against Ben Diefendorf, Commissioner 
for the allowance claim against the Citizens’ Bank 
Trust Company. From judgment reversing the order the Com- 
missioner classifying the claim, the Commissioner appeals. Affirmed. 

Davis, Pocatello, for appellant. 

Bistline, Pocatello, for respondent. 


MORGAN, J.—Citizens’ Bank Trust Company, hereinafter called 
the bank, was, September 1930, appointed administrator the estate 


4 

7 

q 
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Waichiro Uyeda, deceased, and thereupon qualified and assumed its 
duties such. During administration funds the estate were placed 
and kept the bank checking account its name administrator 
and remained therein until September 23, 1931, when failed and its 
affairs were taken over appellant. claim was filed with appellant 
behalf respondent for $272.68, held, seeking have placed 
allowed the claim said sum, but gave class priority pursuant 
section 25-915, subd. and respondent appealed the district court 
from the order making such classification. Trial that court resulted 
judgment reversing the order, and directing that the claim classi- 
fied pursuant section 25-915, subd. This appeal from the 
judgment. Section 25-915 provides: 

The order payment the debts bank liquidated the com- 


missioner shall follows: 
The expense liquidation, including compensation agents, 


employees and attorneys. 

All funds held the bank trust. 

Appellant states the main questions before the court be: 
was the deposit the Citizens Bank and Trust Company deposited 
its own account administrator, trust fund; and second, trust 
fund, has the fund been traced accordance with the rule adopted 
the Idaho Supreme Court?’’ 

The money received the bank administrator the estate 
received held the trust department bank trust company 
awaiting investment distribution may deposited the commercial 
part the bank trust company the credit the trust depart- 
ment, provided that the bank first delivers the trust department, 
collateral security, United States bonds, other readily marketable 
securities owned the bank trust company, which collateral security 
shall all times least equal market value the amount the 
funds 

The condition prescribed that section for the deposit bank, 
funds its commercial department, received trust it, the 
giving collateral security. this case security was given and the 
attempted deposit was unauthorized and unlawful. 

bank receives money for specific purpose other than general 
deposit and knowingly intermingles with its own funds gen- 
eral deposit violation law and the duty owes the one from 
whom was received, the relation banker and depositor not thereby 
and the money received held trust. Russell 
Bank Nampa, Idaho, 59, 169 180; County Blaine Fuld, 
Idaho, 358, 171 1138; Jenkins Co., Idaho, 643, 
(2d) 794. 
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Nothing found the language section 25-915 making 
necessary trace trust funds into the possession receiver 
defunct bank, into property which had been invested 
and which has come into the receiver’s hands, order that the claim- 
ant thereof may given preference, payment, over depositor whose 
money has been placed the bank general deposit. However, recent 
decisions this court undoubtedly, justify the following statement 
United States National Bank Standrod Co., Idaho, 711, 
248 16, 18: ‘‘This court committed the rule that, order for 
one claiming trust fund impress trust the property defunct 
bank where the rights others are involved, must show tracing 
that the fund, some property into which may traced, came into 
the hands the bank, and remained and part the assets which 
came into the hands the receiver.’’ See, also, Bellevue State Bank 
Coffin, Idaho, 210, 125 816: Cox St. Anthony Bank Trust 
Co., Idaho, 776, 242 785; National Bank the Porter, 
Idaho, 514, 258 544. Bearing this subject, see State Thum, 
Idaho, 323 858; First Nat. Bank Bunting Co., Idaho, 
1916C, Am. St. Rep. 245. 

The record shows the trust officer the bank made its final 
account, administrator, May 29, and was filed the probate court 
July 27, 1931. This account shows ‘‘Cash balance hand 
that August 29, 1931, there was filed the probate court decree 
settlement final account and distribution which showed appellant, 
administrator, had hand, belonging the estate. $272.68. The 
money was distributed respondent, but remained the bank its 
name, administrator, until failed. Appellant produced the trial, 
and there was introduced evidence, copy the bank’s ledger sheet 
showing the state the account the estate Uyeda, deceased, with 
the bank from September 25, 1930, July 1931, inclusive, and 
showed there was deposit the bank the last-named date the 
said estate $272.68. The record also shows $12,658.81 came 
into appellant’s hands when took charge the affairs the bank 
September 23, 1931. 

This evidence was sufficient place appellant his defense and 
make incumbent him show, could, that the money held 
trust the bank was not its possession when took charge its 
affairs. Ivie Jenkins Co., Idaho, 643, (2d) 794, 
796, said: ‘‘The bank being possession money which belonged 
it, well money which belonged appellant, will presumed 
have paid out its own money meeting its obligations rather than 
that appellant. Skinner Porter, Idaho, 530, 263 993, 

The judgment affirmed. Cost are awarded respondent. 
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Building and Loan Decisions 


BUILDING AND LOAN EXECUTIVE NOT RE- 
SPONSIBLE FOR ERROR JUDGMENT 


Reliance Homestead Association Nelson, Supreme Court Louisiana, 
154 So. Rep. 734 


The president building and loan association not personally 
responsible for permitting funds advanced borrower for 
the erection building prior the time when contract en- 
tered into for the erection the building between the contractor 
and the borrower, where the president acts with reasonable care and 
good faith. 

this case appeared that the defendant was the president and 
manager the plaintiff homestead association and that the build- 
ing, for the construction which funds were advanced, was 
duplicate another building then practically completed which 
had been built the same contractor who was put the build- 
ing here involved. the original petition, the plaintiff associa- 
tion sought collect from the defendant sum excess $50,000. 
subsequent petition the amount the demand was reduced 
$19,800. Judgment was rendered favor the defendant. 


Action the Reliance Homestead Association against Albert 
Nelson. From adverse judgment, plaintiff appeals. 

Affirmed. 

Carroll, McCall, Plough Carroll, New Orleans, for appellant. 

Dunbar, New Orleans, for appellee. 


BRUNOT, J.—The original petition appears pages 
27, both inclusive, the transcript. contains 111 paragraphs, 
and concluded with prayer for judgment favor the plaintiff 
and against the defendant for $50,059.25, with legal interest thereon 
from judicial demand until paid, and for costs. 

The defendant excepted the petition upon the ground that did 
not disclose right cause action. The minutes not show what 
disposition was made the exception. fact, the minutes (Tr. 
62) are barren any information with respect this case. 

The defendant answered each paragraph the petition, denying 
therein any indebtedness whatever the plaintiff and praying for the 
dismissal the suit the plaintiff’s cost. Thereafter the plaintiff, 
supplemental petition, withdrew all demands made para- 
graphs 110, both inclusive, its original petition, thereby re- 
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ducing the sum its demand $23,000, composed two items, one 
$20,000 and one $3,000, which sums alleged were improperly 
withdrawn from the plaintiff’s funds. second supplemental peti- 
tion the demand the plaintiff was further reduced the sum 
$19,800, the alleged total sum its actual loss. 

The trial the case resulted judgment rejecting the 
demands and dismissing the suit its cost. From this judgment the 
plaintiff appealed. 

The appellee (defendant) was the president, manager, and build- 
ing expert the appellant (plaintiff homestead association). The 
executive committee the appellant association recommended its 
board directors the granting loan $98,000 Leon Gail- 
laudaune, for the purpose erecting apartment building the 
corner Constantinople and Pitt streets, the city New Orleans. 
The recommendation the executive committee was approved the 
board directors. The price the site was fixed $20,000, and 
the usual sale and resale the appellant retained mortgage and vendor’s 
lien upon the property for $98,000. Two checks for $10,000 each were 
issued Gaillaudaune payment the purchase price the real 
estate, and two additional checks for $10,000 each were also issued 
him. alleged the first supplemental petition that the two 
last-mentioned checks were improperly issued. Thereafter the con- 
tract for the erection the building was entered into. During the 
course construction the building check for $8,000 was issued 
the contractor. 

appears that there was then due the contractor $5,000, and $3,000 
was due Gaillaudaune for the services his architect, the appellee. 
The check was indorsed the contractor, and and the architect re- 
ceived their proportionate share the $8,000 check. The $3,000 re- 
ceived the architect the second item the first supplemental peti- 
tion that alleged have been improperly withdrawn from the funds 
appellant. 

must conceded that the payment Gaillaudaune, the date 
the sale and resale the real estate, $20,000 excess the price 
the property, and before the building contract had actually been 
entered into, was irregular and unusual, but appellee has shown 
proof that not rebutted that the building erected was 
duplicate, plans and cost, another building, then practically 
completed, that had been built the contractor who was erect the 
Gaillaudaune building, and that, the time the $20,000 excess 
the purchase price was paid, building material value excess 
that sum had actually been placed the job (Tr. pp. 95, both 

shown that appellee architect long standing and recog- 
nized ability; that was president appellant, Homestead Associa- 
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tion, from 1914 May 14, 1929. shown that the assets the 
association 1914 totaled $25,000, and, when the appellee severed his 
connection with the association 1929, its total assets had risen 
$3,300,000 (Tr. 157). 

The record clearly shows that, the appellee erred making 
untimely payment $20,000 borrower the association, 
chargeable with nothing more than error judgment, and 
well-recognized rule, both the federal and state courts, that 
executive officer corporation cannot held liable for errors 
judgment, where acts with reasonable care, without corrupt intent, 
and good faith, unless his acts are unlawful per ultra vires. The 
sum paid the architect was proper charge for his services. was 
part the necessary cost the building. 

The second supplemental petition changes the demand made the 
original and first supplemental petitions from demand for the restitu- 
tion the $20,000 paid Gaillaudaune excess the purchase 
price the property and the $3,000 paid the architect demand 
for damages. The appellee’s exception cause action leveled 
that change, but, inasmuch the case with the defendant the 
merits, need not consider the exception. 

For the reasons stated, the judgment appealed from affirmed, 
appellant’s cost. 


SAVINGS DEPOSITOR BUILDING AND 
LOAN ASSOCIATION 


Polish-American Building Loan Association, Inc., Dembowczyk, 
Court Appeals Maryland, 173 Atl. Rep. 254 


Under the evidence, presented this case, was held that the 
plaintiff was savings depositor the defendant building and loan 
association and not holder unredeemed shares. such de- 
positor, she was entitled paid full before anything could 
paid stockholders free shareholders the association. 


Bill Maryanna Dembowezyk against the Polish-American Build- 
ing Loan Association, Inc. From the order decree, defendant 
appeals. 

Affirmed. 

Marion Figinski, Baltimore, for appellant. 

Bernard Savage, Baltimore (Samuel Bass, Baltimore, the 
brief), for appellee. 


DIGGES, appellee, Maryanna complainant be- 
low, May 20, 1933, filed her bill complaint the circuit court 
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No. Baltimore City, wherein alleged that she opened two sav- 
ings accounts with the appellant, the Polish-American Building Loan 
Association, defendant below, the first June 13, 1927, with 
initial deposit $14.15 and received from the defendant savings ac- 
count deposit book No. 3040, and the second January 28, 1928, with 
deposit $2,150 and received from the defendant savings account 
deposit book No. 3071, both which books being filed exhibits with 
the bill that she has made demand upon the defendant for 
the various sums due her, which the defendant refused and still refuses 
that upon further demand for said sums deposit complain- 
ant’s counsel they were advised defendant’s counsel that said sums 
deposited were accepted free share accounts, and that 
the notation ‘‘savings account’’ the deposit books was 
misprint, but complainant states that since the issuance said 
passbooks her, books have been issued other persons, bearing also 
the notation ‘‘savings account No. and that the time the 
issuance said books, there were numerous signs the front the 
defendant’s building, 2813 O’Donnell street, inviting the public open 
savings accounts and join the Christmas savings club; ‘‘that the de- 
fendant corporation, its agents, servants, officers, and directors has 
practiced deception and perpetrated fraud upon your complainant, 
that the 3rd day January, 1928, issued its passbook the com- 
plainant the sum $2,150, and that the said passbook specifically 
stated that the money was accepted ‘savings account No. 3071,’ and 
the complainant was told one Jaworski, the agent who issued said 
savings deposit book, the time its issuance that the said savings 
deposit could withdrawn upon demand, and that said savings de- 
posit would bear interest the rate per centum per annum; that 
the said defendant corporation has from time time accepted further 
deposits upon this account, but upon demand being made the com- 
plainant for her money deposit under the aforementioned savings 
account, the defendant corporation, contravention the specific 
language used the said passbook and representation made above 
named agent, and the signs mentioned paragraph this bill in- 
viting the public open savings accounts and upon all which the 
did rely, did claim that the account question not 
savings account, but that the complainant was free shareholder, and 
therefore subject the rules and regulations pertaining stockhold- 
ers’’; there then follows the same allegation respect the deposit 
and account contained passbook No. 3040; that the complainant 
advised, believes, and therefore avers that the defendant paying large 
sums money weekly its stockholders, and depleting its available 
such extent that there will funds hand pay com- 
plainant unless enjoined and restrained from paying its stock- 
holders. The prayers the bill are, that the defendant ordered 
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pay the balance $696.58 with interest per cent. per annum from 
October 1932, and the sum $3,713.45 with interest per cent. 
per annum from April 1932, the complainant; that the defendant 
restrained and enjoined from paying any money stockholders, 
until said sums due the complainant are paid her; and for general 

The record presents two questions for determination: First, the ques- 
tion res adjudicata; and, second, the question whether not the 
complainant savings depositor free share holder the defend- 
ant corporation. 

The second question is, our opinion, the important one, the de- 
cision which depends upon whether not the record before es- 
tablishes that the complainant turned her money over the defendant 
or, termed, ‘‘free the corporation? The solu- 
tion this legal proposition depends upon finding fact, which 
finding was favor the complainant the chancellor. Evidence 
was taken open court, testimony witnesses given, and documentary 
and other exhibits offered; and unless this court can conclude that the 
finding fact reached the chancellor clearly erroneous, should 
not disturbed. This rule sound and salutary one, which finds 
support line decisions this court. If, however, this court was 
considering the proposition without regard that rule, are con- 
that there was error the chancellor’s conclusion the 
facts. The defendant corporation organized building and loan 
association 1913, and has been doing business the city Baltimore 
since that time. Its incorporators, owners, and managers appear 
have been largely Polish extraction. The complainant that 
nationality. The place business the defendant corporation 2813 
O’Donnell street, Baltimore, Md. The front the building 
structed ornamental brickwork, with large archway over the en- 
trance, the door and windows fronting the street being protected 
heavy grating iron bars. you enter the building, there are two 
large signs, either side the doorway, and between the doorway 
and the windows, one with the inscription ‘‘Loans mortgages,’’ and 
the other ‘‘We pay under which follows the times 
which open. The general appearance the building similar 
bank buildings. The testimony the complainant that she desired 
open savings account, and that she went the defendant’s place 
business that was being conducted people her nationality, and 
she could understand them and make herself understood, she not being 
able read write speak English. Her first business with the de- 
fendant was June 13, 1927, when she opened account making 
deposit $14.15 and receiving from the defendant passbook, No. 
3040. Upon the cover this book appeared: ‘‘Polish American Build- 
ing Association, 2813 O’Donnell the complainant’s name and 
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the number 3040. the inside the book printed the constitution 
the association both Polish and English; next, the name and ad- 
dress the complainant, the number the account, and the account 
full, showing deposits, entries interest, and some deductions 
withdrawals. This account, opened the deposit $14.15 June, 
1927, shows interest added every six months, April and October 
each year, and now shows balance, January 31, 1933, $696.58. 
There then follows: ‘‘Name: Maryanna Dembowezyk. Subject only 
order trust for self and Senoweska Dembowezyk, joint owner, 
subject the order either, the balance the death either be- 
long the The other account involved this case evi- 
denced passbook, No. 3071, and was opened January, 1928, 
deposit $2,150, the right which entered ‘‘6%’’ and the 
name the teller secretary. The account continued described 
for that contained passbook No. 3040, and shows balance Oc- 
tober 1932, $3,803.45, after which follows the name: ‘‘Maryanna 
Dembowezyk. Subject only order trust for self and Mary 
Dembowezyk, minor, joint owners, subject the order either, the 
balance the death either belong the 

analysis these two accounts shows that every six months the 
interest was entered the book and became part the principal, 
upon which interest was paid the end the next six months. There 


nothing indicate that these amounts entered designated, in- 
terest, were dividends claimed the defendant. the contrary, 


the form the account, and the wording the deposit, such ‘‘in 
trust’’ for named parties, ‘‘subject the order either, the balance 
the death either belong the survivor,’’ indicate that the form 
the deposit and method its being kept were similar not identical 
with the forms and accounts contained savings bank books. Before 
making the deposit each instance, according the complainant, she 
talked with the president secretary, both, and was told that she 
could deposit money there and would given per cent. interest 
thereon, with the right withdraw any time she might need it. 
The $2,150 deposit with which she opened the account evidenced 
passbook No. 3071 was made, according the passbook, January 
1928, and she was allowed interest the rate per cent. from the 
date the deposit rather than from the April following, was 
the usual custom. addition, there appears the inside this 
book ‘‘Savings Account No. The fact that she was allowed 
interest from the date the deposit indicates strongly the desire 
the defendant have her make the deposit, and tends corroborate 
her version what she was told the time the deposits were made. 
also shown evidence undisputed that the defendant advertised 
for and received deposits ‘‘Christmas savings,’’ put from time 
time during the year, interest allowed thereon, and paid upon demand 
short while before Christmas. 
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Taking into consideration the appearance the building, the large 
sign you enter the door ‘‘6% the fact that they did take 
Christmas savings accounts, the form the deposit evidenced 
the passbooks, and the way which those accounts were kept the 
passbook, together with the testimony the complainant the con- 
versation which she had with the officers the defendant the time 
making the initial deposits, can reach other conclusion than 
that she savings depositor, and, such, creditor the defend- 
ant, entitled paid full before anything paid the stockhold- 
ers free share holders. 

The appellant (the defendant association) invokes chapter the 
Acts 1933, 171A, which provides: ‘‘No association incorporated un- 
der Sections 161 171, both inclusive this Article (Article 23), and 
building homestead association incorporated under any law 
this State, and doing business herein, shall, prior June 1935, 
required pay out any regular meeting such association cor- 
poration, any holder unredeemed shares wholly partially paid 
up, greater amount than his pro rata share the total amount 
dues received such association corporation from borrowing mem- 
bers such meeting the ratio which the total paid value the 
shares demanded for redemption bears the total paid value 
unredeemed shares then outstanding.’’ 

From what have said, will seen that this section has ap- 
plication the case before us, for the reason that hold the com- 
plainant here savings depositor and not holder unredeemed 
shares. 

Finding error respect the law, and agreeing with the chan- 
finding fact, the order decree appealed from will af- 
firmed. 

Order decree affirmed, with costs. 


CORRECTING ERROR INSURANCE POLICY 


By-Fi Building Loan Association New York Casualty Company, 
Court Chancery New Jersey, 173 Atl. Rep. 


The plaintiff building and loan association secured from the 
defendant casualty company policy insuring against liability 
for loss resulting from any accident premises 502 
Jackson Avenue. this action the association claimed that in- 
tended that the policy should cover building Williams Street 
and asked the court ‘‘reform’’ the policy specify the 
Williams Street building. The plaintiff’s contention was that the 
error was due mutual mistake. The court found, however, that 
the mistake, any, was the part the association and that the 
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association was not entitled reformation the policy. 
only where there clear and convincing proof, establishing mis- 
take both sides, that the courts will grant relief such was 
asked the association this case. 


Syllabus the Court 

Reformation will not granted court equity because 
there mere probability mere preponderance evidence that 
mistake exists. 

Only upon the production proof clear, convincing, and free 
from doubt that the contract its reformed and not original form 
the one the contracting parties understood and meant be, will this 
court decree its reformation. 

court equity, the absence fraud imposition the 
defendant’s part, cannot reform written contract because uni- 
lateral mistake. 

policy which accurately embodies and expresses the intent 
the insurer, even though does not that the insured, will not re- 
formed. 

There clear duty upon the insured promptly examine the 
policy after its receipt and, found not conformity with the 
terms agreed upon, notify the insurer thereof, well his re- 
fusal accept the policy that form. 

Suit the Bi-Fi Building Loan Association, corporation, 
against the New York Casualty Company and another. 

dismissing the bill. 

Carey Lane, Jersey City, for complainant. 

Walscheid Rosenkranz, Jersey City, for defendant New York 
Casualty Co. 


LEWIS, C.—On June 1932, the defendant insurance company 
issued complainant its policy insurance indemnifying it, within 
the limits and the term thereof, against loss reason liability im- 
posed upon law for damages account accidental injuries, 
death, suffered any one result its occupancy 
tenancy interest part the grade floor the premises 502 Jack- 
son avenue, Jersey City, June 24, 1932, while this policy was 
still full and effect, defendant Snowden sustained injuries 
while and about the premises 8-10 Williams street, Jersey City, J., 
which was then owned complainant and reason which sub- 
sequently brought suit for damages against it, which action still 
pending and undetermined. While complainant 
filed its present bill have the policy question reformed 
specify 8-10 Williams street, instead 502 Jackson avenue, being 
the premises covered thereby. The ground upon which this relief 
based and sought not that any fraud imposition was practiced 
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the defendant insurance company the issuance the said 
but solely because the existence alleged mutual mistake 
correctly properly describing the premises intended insured. 

Complainant called but two witnesses. Raymond Sherry, its vice 
president and director, testified substance that, pursuant his 
instructions from complainant’s secretary, he, May 27, 1932, tele- 
phoned the office Henry Mamorstein, Inc., insurance brokers, 
and told Fannie Spector, one its employees, procure liability 
policy for complainant covering its property 8-10 Williams street, 
the same time mentioning her 502 Jackson avenue the complain- 
ant’s address; that about June 1932, received the policy 
question which delivered complainant’s secretary without ever 
examining until after the accident June 24, 1932. 

The testimony this witness with respect the instructions which 
had received from complainant’s secretary, George Knoeller, was 
fully corroborated the latter, who also testified that received the 
policy question from the former the early part June, 1932, 
which time placed complainant’s safe without ever examining 
until after the occurrence the accident question. 

From defendant’’s evidence appears that telephone order was 
received May 27, 1932, Miss Spector, employee Henry 
Mamorstein, from Mr. Sherry for what commonly known 
‘‘Owners’, Landlords’ and Tenants’ Liability Policy,’’ hav- 
ing, she testified, liability limits from $5,000 $10,000, insuring 
for period one year against liability for personal 
injuries, including death, suffered others, reason its interest, 
the premises 502 Jackson avenue, mention having been then 
any other time made her 8-10 Williams street; that her em- 
ployer, being without authority write policies for the name 
defendant, she, that same day, telephoned this order Ella Hell- 
stein, employee and representative the defendant insurance com- 
pany, whereupon the latter prepared and forwarded Hermey, 
the defendant’s official inspector, ‘‘Request for the 
Jackson avenue premises, pursuant which inspected and measured 
said premises May 31, 1932, forwarding his official report with re- 
spect thereto the defendant who received June 1932; that 
Miss Hellstein, after inspecting and finding Mr. Hermey’s report satis- 
factory, delivered one her subordinates, whom she instructed 
typewrite policy complainant with respect its interest 
the premises 502 Jackson avenue, after which she examined said 
policy, comparing and checking with Mr. Hermey’s report and her 
own order memorandum, and finding conform therewith, she 
Ine. She also testified that the Williams street property was never 
mentioned her nor intended insured defendant for whom she 
prepared the policy question. 
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Notwithstanding the character the evidence thus adduced, 
plaintiff insists that entitled have the policy reformed the 
respects hereinbefore mentioned. However, doing incidentally 
and necessity completely ignores the inexorable rule that mere 
probability mere preponderance the evidence that mistake 
exists will insufficient actuate court equity granting the 
high and extraordinary remedy reformation. Only upon the pro- 
duction proof clear, convineing, and free from doubt that the con- 
tract its reformed and not original form the one that the contract- 
ing parties understood and meant be—and fact was but 
for the alleged mistake its drafting—will this court grant ap- 
plicant that relief. Rowley Flannelly, Eq. 612; Hupsch 
burden producing such proof is, course, upon the one who seeks 
such relief. 

Considered the light most favorable it, complainant’s evidence 
best manifests intent its part insure the Williams street 
premises. It, however, fails indicate the slightest degree whether 
that, what, was the intent the defendant insurance company, ex- 
cepting may gleaned from the policy itself which clearly indicates 
its intent the Jackson avenue and other premises. such, 
falls far short establishing the existence mutual mistake, 
which event alone complainant would entitled have the policy 
reformed. It, most, establishes the existence mistake, any, 
solely and peculiarly complainant’s part—a unilateral and not mu- 
tual mistake—for which, the absence any proof fraud im- 
position, which not here claimed, this court will not decree reforma- 
tion. Green Stone, Eq. 397, 1099, Am. St. Rep. 
577; Ordway Chace, Eq. 478, 149; Giammares 
Allemannia Fire Ins. Co., Eq. 114, 108 237; Gross Yeskel, 
100 Eq. 737; Sardo Fidelity, ete., Co. Md., 100 
Eq. 332, 774; Klaas Boston Insurance Co., 103 
Eq. 521, 143 815, affirmed 104 492, 146 915. 

Passing now the evidence adduced behalf the defendant 
insurance company. That never intended insure complainant 
reason the latter’s interest any other than the Jackson avenue 
premises clearly and appears from the testimony Miss 
Spector, fortified her written memorandum made during her tele- 
phonie conversation with Mr. Sherry, who placed the order for the 
with her. Her testimony fully substantiated that Miss 
Hellstein who, for and behalf the defendant insurance company, 
received the policy order from Miss Spector, and whose testimony 
supported the written memorandum which she made the time she 
received the order from Miss Spector over the telephone. Both these 
witnesses say—and this they are borne out their respective written 
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memoranda—that the conversations were only with respect the Jack- 
son avenue premises and that time was the Williams street 
premises ever mentioned. 

Were further proof required with respect the defendant’s inten- 
tion insure the Jackson avenue and not the Williams street property, 
may readily found the undisputed, and mind most con- 
vineing, fact that, conformity with its established and invariable 
practice determine first the desirability underwriting the risk and, 
second, the amount the premium charged therefor, inspected 
and measured the footage the Jackson avenue property alone. The 
evidence clear and undisputed that never inspected nor measured 
the Williams street property, without doing which it, course, would 
not have been position determine the nature desirability 
the risk with respect that property, the amount the premium 
charged therefor. 

Consequently where, here, the policy question accurately em- 
bodies and expresses the intent the defendant insurance company, 
even though does not that the complainant, reformation will 
denied. Green Stone, supra; Giammares Allemannia Fire Ins. Co. 
supra; Sardo Fidelity Deposit Co. Md., supra; Gross Yeskel, 
supra; Klaas Boston Ins. Co., supra, 103 Eq. 521, 143 815, 
affirmed 104 Eq. 492, 146 915; Berkowitz Westchester Fire 
Ins. Co., 106 238, 150 404. hold otherwise would 
compel the defendant insurance company become party con- 
tract which the evidence conclusively shows never made nor in- 
tended make. 

With respect the predicament which complainant presently 
finds itself, suffice say that such peculiarly its own making 
and the result its own inexcusable Upon receiving the 
policy, was under clear duty promptly examine it, and, found 
not with the terms agreed upon, believed it, 
notify the insurance company thereof, well its refusal 
the policy that form. Berkowitz Fire Ins. Co., supa; 
Ring Co. Travelers’ Indemnity Co., 102 Law, 
132 106. This, through fault the defendant, failed do, 
although possession the policy for almost three weeks before the 
the accident. Not having done then, cannot now— 
after the status the parties the policy has been changed 
preclude their being restored their former respective positions—be 
heard plead complain the alleged mistake. 

will advise decree dismissing the bill. 
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